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DECI SI ON AND ORDER ON THI RD REMAND - AWARDI NG BENEFI TS

This is a claim for conpensati on under the Longshore and
Har bor Wor kers' Conpensation Act, as anended (33 U. S.C. 8901, et
seq.), herein referred to as the “Act.” Hearings were held on
Septenber 23, 1996 in Mbile, Alabama, and on Novenber 8, 1996
and March 11, 1997 in Gulfport, M ssissippi, at which tinme all
parties were given the opportunity to present evi dence and or al
arguments. The followng references will be used: TR for the
official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for a Claimant’s exhibit and
EX for an Enployer’s exhibit. This decision is being rendered
after having given full consideration to the entire record.



EVI DENTI ARY | SSUE - THE LAW OF THE CASE DOCTRI NE

As is discussed below in the section entitled PROCEDURAL
HI STORY, the above- captioned matter has experienced a tortuous
and | engthy journey along the shoal s of navigable waters. It is
still nmy judgment that ny initial April 17, 1997 Decision and
Order Awarding Benefits is correct as it conplies 1) with the
“substantial evidence rule of the Adm nistrative Procedure Act
and 2) with the [andmark and nost significant decision of the
U.S. Court of Appeals for the Fifth Circuit in Conoco, Inc. v.
Director, OANCP (Prewitt), 194 F.3d 684, 33 BRBS 187 (CRT) (5"
Cir. 1999), wherein that Court rejected the |ong-standing rule
i nposed by the Board, i.e., that the Enployer’s nedical expert
must render that wunequivocal nedical opinion that conpletely
rul es out any and all connection between the all eged bodily harm
and the maritinme enploynment in order to rebut the Section 20(a)
statutory presunption in the enployee s favor. Mor eover, the
Board’s June 5, 1998 Decision and Order reversing and vacati ng
my initial decision does not conply with the Board s subsequent
Decision and Order in O Kelley v. Departnent of the Arnmy, NAF,
33 BRBS 39 (2000), a matter over which | presided.

Under the “Law of the Case” doctrine, a Court of Appeals
wll follow its prior decision wthout reexamnation in
subsequent appeal unless evidence in subsequent trial was
substantially different, controlling authority has since made
contrary decision of |aw applicable to such i ssues, or decision
was clearly erroneous and wuld work nmanifest injustice.
(Enmphasi s added) Royal Insurance Conpany of Anerica v. Quinn -
L Capitol Corporation, 3 F.3d 877 (5" Cir. 1993), Rehearing and
Suggestion for Rehearing En Banc Denied, 9 F.3d 105 (Tabl e) ( Nov.
5, 1993); cert. denied, 114 S.Ct. 1541 (Mem ) (April 18, 1994).

As that Court states on page 5:

The |law of the case doctrine was developed to
“mai ntain consi stency and avoi d [ needl ess]
reconsideration of matters once decided during the
course of a single continuing lawsuit.” 18 CHARLES A.
WRI GHT ET AL., FEDERAL PRACTI CE AND PROCEDURE § 4478,
AT 788 (1981). “These rules do not involve preclusion
by final judgnent; instead, they regulate judicial
affairs before final judgnment.” | d. Under this
doctrine, we will follow a prior decision of this
court w thout reexam nation in a subsequent appeal
unless “(i) the evidence on a subsequent trial was
substantially different, (ii) controlling authority
has since nmade a contrary decision of the |aw
applicable to such issues, or (iii) the decision was
clearly erroneous and woul d work manifest injustice.”
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North M ss. Communi cations v. Jones, 951 F. 2d 652, 656
(5" Cir.), cert. denied, 506 U S. 863, 113 S.Ct. 184,
121 L.Ed. 2d 129 (1992). The doctrine extends to
t hose i ssues “deci ded by necessary inplication as well
as those decided explicitly. *881 Dickinson v. Auto
Ctr. Mg. Co.,, 733 F.2d 1092, 1098 (5'" Cir. 1983)
(citation, quotation marks, and enphasis omtted).

As the BRB has acknow edged, “the Board has held that it

w Il adhere to its initial decision when a case is before it for
a second tinme unless there has been a change in the underlying
fact ual situation, I nt erveni ng controlling aut hority

denonstrates the initial decision was erroneous, or the first
decision was clearly erroneous, or the first decision was
clearly erroneous and to let it stand would produce a manifest
injustice. (Enphasis added) Wber v. S.C. Lovel and Conpany, et
al., 35 BRBS 75 (2001). See also Jones v. U S. Steel Corp., 25
BRBS 355 (1992); WIliams v. Healy-Ball-Geenfield, 22 BRBS 234
(1989) (Brown, J., dissenting). See also White v. Murtha, 377
F.2d 428, 432 (5" Cir. 1967); Fogel v. Chestnutt, 668 F.2d 100,
109 (2™ Cir. 1981), cert. denied, 459 U S. 1059 (1982).

VWil e the “Law of the Case” doctrine is designed to put sone
finality into these cases, the exceptions to this rule have been
not ed above, and although the Enpl oyer has urged the Board to
vacate its June 5, 1998 deci sion, the Board has not done so. As
the board has held that Claimnt’s psychol ogical problens
constitute, as a matter of law, a work-related injury, that is
“The Law of the Case.” As is discussed further below, |
di sagree with that ruling.

It is with the utnost of trepidation and apprehensi on that
| respectfully suggest that the Board erred in its June 5, 1998
Deci sion and Order herein. | agree conpletely with Judge Brown,
in his dissent in WIlianms, supra, that the “Law of the Case”
doctrine is a discretionary rule used to pronote finality in the
judicial process, and | respectfully submt that the Board
shoul d exercise such discretion herein to put an end to this
litigation. However, intheinterim | amconstrained to accept
that ruling, thereby resulting in this decision and conpensati on
awar d. Whil e one cannot predict the future, it is ny belief
that nmy initial decision conmplies with Conoco and O Kelley and
time will tell whether or not the Fifth Circuit is in agreenent.



PROCEDURAL HI STORY

This Admnistrative Law Judge, by Decision and Order
Awar di ng Benefits dated April 17, 1997, concluded that Richard
McBride (“Claimant” herein) (1) sustained mnor injuries to his
shoul der and neck on March 3, 1994 while working at the maritine
facility of Halter Marine, Inc. (“Enployer”), (2) that Clai mant
had also injured his back during a mnor lifting episode on
April 13, 1994, (3) that Claimant’s alleged psychol ogi cal
probl ens, based upon the well-reasoned, well-docunented and
forthright opinions of Dr. Henry A. Maggi o, Board-Certified in
Psychi atry and Neurol ogy, did not constitute a new and di screte
infjury as the natural and unavoi dable consequences or the
natural sequela of Claimant’s mnor work-related injuries on
March 3, 1994 and April 13, 1994, (4) that any disability
Cl ai nant was experiencing was due solely to non-work-related
conditions and (5) that the Enployer properly tern nated
Cl ai nant on Septenber 18, 1994 because he had violated the

Enpl oyer’ s conpany policy by using aillicit drug, which use was
detected as part of a routine physical exam nation given to
Claimant after he returned to work. On June 18, 1997 | issued

a Suppl enental Decision and Order Granting Attorney Fee.

In this Court*s original Decision and Order, it was
determned that Claimnt suffered two mnor injuries while
enpl oyed with Halter Marine, the first on March 3, 1994 and the
second on April 14, 1994. In discussing each of the incidents,
this Court concluded that Cl aimnt*s versions of the alleged
accidents were “certainly exaggerated and these are reflected in
t he various reports contained in the record.” (Original Decision
and Order, p. 24.) Nonetheless, it was determ ned that Clai nant
was entitled to tenporary total disability benefits from Apri
14, 1994, when he first lost tine fromwork, through September
18, 1994, the date Claimnt was allowed to return to work with
Halter Marine. Thereafter, the Cl aimant was found to have been
“properly termnated for violating conpany rules.” (Original
Deci sion and Order, pp. 28-29). This Court also concluded that
suitabl e alternate enpl oyment had been provided for Claimant on
Septenber 19, 1994, and because Claimant was term nated for
failing to pass a drug screen, he was entitled to no further
disability benefits. 1d.

| nportantly, at this point, it nust be noted that Clai mant
had been rel eased by his treating orthopedic physician, Dr. MF.
Longnecker, with only tenporary restrictions for 6-8 weeks and
thereafter, Claimnt would be returned to normal duty. Dr .
Longnecker had subsequently issued a report indicating that
Cl ai mant had no pernmanent i npairment or permanent restrictions.
(EX-9, p. 18).

On Novenber 8, 1994, an i nformal conference was held on this
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matter. There was no nention of any psychol ogi cal inpairnment or
disability. (See Menorandum of |Informal Conference attached as
Exhibit “A” to EX J.) Furthernmore, Claimnt entered into a
Section 8(i) settlenment (from which Clainmnt |ater withdrew) on
March 9, 1995, wherein there was no nention of any psychol ogi cal
harm inpairnment or the need for psychol ogical treatnent. (See
attachnment as Exhibit “B” to EXJ.) Simlarly, the Pre-Hearing
St at ement dated January 5, 1995 al so does not make any reference
to any psychol ogi cal problenms or treatment (ALJ EX 3).

The first adm nistrative hearing on this matter was hel d on
Septenber 23, 1996. At such tinme, this Court marked documents
for identification as ALJ exhibits. Included in those docunents
were certain exhibits that had not been previously seen by the
enpl oyer or counsel for the Plaintiff. Thus, this Court did not
offer any of those exhibits into evidence at that point.
Further, this Court acknow edged that the Enpl oyer was | earning
for the first time that there mght be some alleged
psychol ogical condition in addition to the alleged orthopedic
problens resulting fromthe work related incident in April 1994.
(TV. p. 17.) At that time this Court indicated that November 1,
1996 would be the cut-off date for all discovery in this matter
and reset the hearing for Novenmber 8, 1996. The ALJ exhibits
were furnished to Enpl oyer’s counsel for the purpose of having
copi es of those docunents nade as the Enpl oyer had not received
several of the docunents prior to the hearing.

At the second reconvened hearing onthis matter, on Novenber
8, 1996, the Enployer pointed out to this Court that the only
i ssues ever raised pre-hearing were the extent of disability for
Cl ai mant *s back injury and the Section 49 discrimnation claim
then for the first time at the hearing on Septenber 23, 1996,
Cl ai mnt*s new counsel menti oned psychol ogi cal probl ens.
Furthernmore, the Enployer informed this Court that the Enpl oyer
had received no nedical reports from M. Hays, C ainmant=*s
attorney at the tinme, or M. MBride regarding any of the
psychol ogical matters outlined in the |ast hearing.

Counsel for the Enployer stated: “There has been no proof
that this man has a psychological injury submtted to nme to
date. That injury has never been pleaded a - - non-organic
injury has never been pleaded as an injury in this claim?”
Cl ai mant *s counsel responded “with all due respect to counsel,

Your Honor we just recently received - yesterday- from Dr.
Hearne- may | present this to counsel ?” Cl ai mant *s counsel
further acknow edged “I have just tendered to counsel as well as
to the Court, your honor - a faxed copy of the first medical
docunent ati on that we have, in fact, received from Dr. Hearne
And that was faxed to us yesterday.” Furthernore, Attorney

Moor e st ated:



And if you will please note- |*m assum ng that these
are the dates of treatnment, October 1 is the first day
that this doctor saw this man. It was after that
hearing on Septenmber 23. What*s not new is this
injury. This injury occurred nore than two years ago,
Judge, and this is the first psychol ogical report that
we get froma visit on October 1, 1996.

That *s new and that*s the first time | *ve been handed
this. Counsel did try to set this man*s deposition -

this doctor over in Brookhaven. | had never heard of
the doctor before. | had never been furnished one
medi cal report fromthe guy. I can*t go over there and

be blindsi ded.

Furthernmore, Enployer correctly points out that the
di scovery deadlines in this matter were continually ignored. In
t hat respect, Attorney Mbore stated:

And you al so said the absol ute deadline was Novenber
1. This guy had nore than thirty days. He had from
Sept enmber 23 until Novenber 1 to get the nmedical stuff
t hat was out there. What he did was go - send his guy
to a brand new doctor and generate sonething
conpl etely new.

He hasn*t come in here with one nedical record that
has been in existence out there, that he felt |ike he
needed to give. Now, he said that the psychol ogica

probl ens have been going on all along. Were are the
medi cal records fromsonme psychol ogi sts who*s seen him
al ong since 1994?

They*re non-existent, or if they*re existent, | don*t
have them because M. Hays hasn*t given themto ne and
with regard to his conpliance with this discovery,
Judge, not only did he not conply with your Novenber
1, order but he has still never furnished ne the
original discovery [responses].

Simlarly, M. Hays, Claimnt*s attorney, stated “this is

the first - yesterday was the first witten docunentation that
| have ever had from Dr. Hearne from M. MBride. | sinply
couldn*t - | didn*t have it, your honor.” Finally, this Court

stated “and apparently this case is no nore ready to be tried
now than it was back in Septenber because M. Moore has just
received a rather significant report fromDr. Hearne - and that
is He-a-r-n-e. And for the first tinme, he has seen sonething in
writing that relates to these alleged psychol ogi cal problens.”
This Court once again extended discovery and set the fina
di scovery for January 8, 1997, and continued the hearing until
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the week of March 3, 1997.

Despite the deadlines inposed by this Court for the
subm ssion of the psychological evidence, this Court did
ultimitely allow Claimant to submt nmedical records and
deposition testinony of Drs. Hearne and Gupta. Follow ng an
evidentiary hearing in this case (on the third trial setting),
this Court considered those opinions and nmedi cal evidence but
accepted the nmedical opinion of Dr. Maggi o over the nedica
evidence submtted by Claimant to determ ne that Clai mant*s
al | eged psychol ogi cal condition was unrelated to his work i njury
of 1994.

Claimant tinely filed an appeal with the Benefits Review
Board and the Board, by Decision and Order dated June 5, 1998
reversed and vacated said decision and remanded the claim for
reconsideration of the issues as delineated, directed and
mandat ed by t he Board.

In view of the Board’ s non-published opinion, and for ease
of reference by all interested parties, | shall quote liberally
from the Board' s decision to put this case in proper
per spective.

Causati on

“We first address claimant’s contentions regarding the
adm ni strative | aw judge’s denial of this claimfor conpensation
based on a work-rel ated psychol ogical injury. BRB No. 97-1226.
Cl ai mant bears the burden of proving that he has sustained a
harm or pain. See Sinclair v. United Food and Conmmerci al
Workers, 23 BRBS 148 (1990). Once cl ai mant establishes these
two elenments of his prima facie case, the Section 20(a), 33
U.S.C. 8920(a), presunption applies to link the harm or pain
with clai mant*s enploynent. See Stevens v. Tacoma Boat buil di ng
Co., 23 BRBS 191 (1990); Perry v. Carolina Shipping Co., 20 BRBS
90 (1987). The Section 20(a) presunption is applicable in
psychol ogi cal injury cases. Cotton v. Newport News Shi pbuil di ng
& Dry Dock Co., 23 BRBS 380, 384 n.2 (1990). An enploynment
injury need not be the sole cause of a disability; rather, if
t he enpl oyment injury aggravates, accelerates or conbines with
an underlying condition, the entire resultant condition is
conpensabl e. See | ndependent Stevedore Co. v. OrLeary, 357 F.2d
812 (9th Cir. 1966). Thus, cl aimant*s psychol ogical injury need
only be due in part to work-related conditions to be conpensabl e
under the Act. See Peterson v. General Dynam cs Corp., 25 BRBS
78(1991), aff*d sub nom Ins. Co. of North Anerica v. US. Dept.
of Labor, OWNCP, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992),
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cert. denied, 507 US. 909 (1993). Upon invocation of the
presunption, the burden shifts to enployer to present specific
and conprehensive evidence sufficient to sever the causal
connection between the injury and the enploynment.! See Swi nton
v. .1 Frank Kelly, Inc., 554 F.2d 1075, 4 BRBS 466 (D.C. Cir.),
cert. denied, 429 US. 20 (1976). |If the presunption is
rebutted, the admnistrative |aw judge must weigh all of the
evi dence contained in the record and resol ve the causation i ssue
based on the record as a whole. See Devine v. Atlantic
Cont ai ner Lines, G LE., 23 BRBS 279 (1990); see also Director
ONCP v. Geenwich Collieries, 512 U.S. 267, 28 BRBS 43
(CRT) (1994).

In the instant case, the adm nistrative |aw judge invoked
the Section 20(a) presunption |inking claimnt*s psychol ogi cal
condition to his enploynent with enployer since claimnt*s
psychol ogi cal condition constituted a harmand the occurrence of
two work incidents was not in dispute. The adm nistrative |aw
judge next relied on the opinion of Dr. Maggio to find that
enpl oyer severed the connection between cl ai mant*s psychol ogi cal
condition and his maritine enploynent. See Decision and Order
at 23. The adm nistrative |aw judge thereafter evaluated the
evidence of record as a whole and found that claimnt>*s
psychol ogi cal condition is not work-related. Accordingly, the
adm nistrative law judge denied cl ai mant *s claim for
conpensation based upon his psychol ogi cal condition.

In reviewi ng claimnt*s appeal, the relevant evidence of
record addressing the cause of claimnt*s psychol ogica
condition are the nedical records and opinions of Drs. Gupta,
Hearne and WMaggi o. Dr. WMaggi o, based upon a three-hour
exam nation of claimant and his review of claimnt*s nedi cal and
soci al history, acknow edged t hat cl ai mant suffers fromanxiety,
depression and a substance-induced psychosis and thereafter
opi ned that claimnt has undergone no episode sufficient to
justify a diagnosis of Post-Traumatic Shock Syndrone Disorder.
Dr. Maggio additionally concluded that claimant 1is neither
mentally retarded nor psychotic and is capable of returning to
hi s usual enploynent. See EX 14 at 6.

| n concl udi ng t hat cl ai mant *s psychol ogi cal condition is not
work-rel ated, the adm nistrative | aw judge found rebuttal of the
Section 20(a) presunption based upon the testinony of Dr.
Maggio. In order to establish rebuttal, however, a nedical

The U.S. Court of Appeals for the Fifth Circuit, in whose
jurisdiction this case arises, has categorically rejected
placing this unreasonable and insurmountable burden on the
Enpl oyer in Conoco, Inc. v. Director, OANCP (Prewitt), 194 F.3d
684, 33 BRBS 187 (CRT) (5'" Cir. 1990).
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opi ni on nust wunequivocally state that no relationship exists
between an injury and clai mant*s enploynent thus, Dr. Maggi o*s
opinion, in order to be sufficient to rebut the Section 20(a)
presunption, nust establish that claimnt*s enploynent did not
cause cl ai mant*s conditi on nor aggravate, accel erate, or combi ne
with an underlying condition. See 0'Leary, 357 F.2d at 812. 1In
the instant case, however, Dr. Maggi o*s opinion does not sever
such a potential relationship. Rat her, while diagnosing
claimant with nmultiple conditions including anxiety and
depression, Dr. Maggi o*s opinion is silent as to the effects of
cl ai mnt *s enpl oynent with enployer on these conditions. Dr
Maggi o did state that claimant did not experience an episode
sufficient to justify a diagnosis of Post-Traumatic Shock
Syndrome Di sorder. Dr. Maggio also discussed the effect of
ot her factors, i.e., substance abuse and/or underlying
personal ity conponents, on claimnt*s conditions. However, his
opi ni on does not discuss the working condition asserted as
affecting his condition and thus does not sever the presuned
causal connection between <claimnt*s condition and his
enpl oynent. As Dr. Maggi o at no point stated that clainmant=*s
psychol ogi cal condition was not caused or aggravated by the work
incidents at issue here, as a matter of |aw his opinion cannot
support a finding that the Section 20(a) presunption was
rebutted. As Dr. Maggi o*s opinionis the only rel evant evi dence
proffered by enployer on rebuttal, there is no need to renmand
this case for reconsideration of the issue of causation. Since
enpl oyer offered no other evidence, the admnistrative |aw
judge*s finding that Section 20(a) was rebutted i s not supported
by substantial evidence in the record and is reversed.
Consequently, the adm nistrative |law judge*s conclusion that
cl ai mnt *s psychol ogi cal condition is not work-related is also
reversed. Accordingly, the case nust be remanded for
consi deration of the renmmining issues.

Accordingly, the adnm nistrative |aw judge' s finding that
claimant’s psychological <condition is not work-related is
reversed, and the case is remanded for consideration of the
remai ni ng issues. BRB No. 97-1226. The adm nistrative |aw
judge’ s Suppl enental Decision and Order Granting Fee i s vacat ed,
and the case is remanded for further consideration. BRB No. 97-
1226A. The Conpensation Order - Award of Attorney Fees of the
district director is affirmed. BRB No. 97-1491.

On April 5, 1999 this Adm nistrative Law Judge issued a
Deci sion and Order On Remand - Awardi ng Benefits and on April
26, 1999 a Decision and Order on Mdtion For Reconsideration. In
t he Deci sion and Order on Modtion for Reconsideration, this Court
indicated that it was conpelled by this Board to find that
Cl ai mant *s psychol ogi cal condition constitutes a work related
injury. This Court qualified this holding by stating that “the
Board has clearly substituted its opinion for that of this fact-
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finder who presided over the Hearing, who heard the testinony
and observed the deneanor of a less than candid Claimnt.”
(Deci sion and Order on Modtion for Reconsideration, p. 16.)

After reluctantly finding that Clainmnt*s psychol ogical
condition constituted a work related injury, this Court
reiterated his prior holding that “this «closed record
concl usively establishes Claimnt can return to work at the
Empl oyer*s facility, that he did return to work, underwent a
drug screening and failed the test and was properly term nated
on Septenber 18, 1994 for illicit drug use.” (See Decision and
Order on Mtion for Reconsideration, p. 17.) In reviewng
whet her Claimant is entitled to past and future medical care,
this Court found that Claimnt had never requested or received
approval for treatnment of his alleged psychol ogi cal problens.
Consequently, this Court held that Halter Marine was not
responsi bl e for any past nedi cal expenses. This Court, however,
awarded future nmedi cal expenses related to the work injury, as
mandat ed by the Board. (See Decision and Order on Modtion for
Reconsi deration, pp. 20-25.)

On May 7, 1999, Claimant fil ed an appeal of the Deci sion and
Order on Mdtion for Reconsideration and filed a quasi-Notice of
Appeal /Petition for Review with attached newspaper cli ppings,
recent letters from physicians and a Conplaint froma |awsuit
unrel ated to the instant claim Halter Marine filed a Mdtion to
Strike Claimnt*s Notice of Appeal on My 11, 1999, citing the
fact that Clainmant was attenpting to introduce new evidence to
this Board. Halter Marine filed a Notice of Cross-Appeal on My
14, 1999. On June 24, 1999, the Board i ssued an Order indicating
t hat the docunents attached to Claimant*s Notice of
Appeal / Petition for Review were not being accepted but were
being returned to Claimant, as those docunents were not
consi dered by the ALJ. The Board indicated that Cl ai mant*s
subm ssion should be treated as a Mdtion for Modification,
di sm ssed the appeals filed by both Claimnt and Halter Marine
and remanded the case to this Court for nodification
proceedi ngs. On January 18, 2000, this Court deni ed nodification
on the basis that the nedical evidence submtted by Cl ai mant had
already been admtted into evidence and the other docunents
submtted by Claimant were irrel evant. Thereafter Claimant filed
an appeal of this Court=*s decision on nodification and requested
that his prior appeal be reinstated. This appeal was
consolidated with Claimnt*s nunmerous other appeals and the
Board issued its Decision and Order on January 10, 2001,
necessitating a fourth decision by this Adm nistrative Law
Judge.

Claimant tinmely appeal ed fromsaid decision and, while this
appeal was pending, he filed a Mdtion For Mdification because
this Adm nistrative Law Judge did not award him all of the
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relief that he seeks. On July 26, 2000 | issued a Decision and
Order Denying Motion For Modification. Cl ai mant again tinely
appealed to the Board and, as he was Pro Se this tine, the
Benefits Review Board i ssued a Decision and Order on January 10,
2001 and again the Board vacated ny deci si on and agai n renmanded
this claim to this Admnistrative Law Judge for further
proceedi ngs.

As the Board’s decision is non-published and for ease of
reference by all interested parties, particularly the U S. Court
of Appeals for the Fifth Circuit, | shall quote liberally from
the Board’'s decision to put this case into proper perspective.
(I have omtted the Board s footnotes.)

“This case is before the Board for the third tinme. To
briefly reiterate the facts relevant to the instant appeals.
cl ai mnt sustained neck and back injuries resulting from two
wor k-rel ated i nci dents occurring on March 3, 1994, and April 13,
1994, respectively; claimant further alleged that he suffered a
psychol ogical injury as a result of these two work-rel ated
incidents. Claimant returned to work in a nodified duty position
at enployer*s facility on Septenber 19, 1994, but, following a
positive drug test, he was term nated on Septenber 22, 1994, for
violation of a conpany rule. In his initial Decision and Order
issued on April 17, 1997, the admnistrative |law judge found
t hat clai mant*s physical injuries were related to his enpl oynent
with enployer, but that any psychol ogical condition from which
claimant may suffer was not related to the 1994 incidents.
Accordingly, the admnistrative |aw judge awarded clai mnt
tenporary total disability conpensation for disability due to
his physical injuries from April 14, 1994, to Septenber 18,
1994, at which tinme the adm nistrative | awjudge determ ned t hat
enpl oyer had established the availability of suitable alternate
enpl oynent within its own facility. 33 U S.C. 8908(b).

“Cl ai mant appealed to the Board, chal l enging the
adm ni strative law judge*s findi ng t hat hi s current
psychol ogi cal condition is unrelated to the two work incidents
which he experienced while working for enployer, and the
adm nistrative |aw judge*s consequent denial of nedica
treatment and conpensati on under the Act for that alleged work-
related condition. 1In its decision issued on June 5, 1998. the
Board reversed the admnistrative |aw judge*s finding that
cl ai mnt *s psychol ogi cal condition is not work-related, and
remanded the case for consideration of the remaining issues.
McBride v. Halter Marine, Inc., BRB Nos. 97-1226/A (June 5,
1998) (unpubl i shed). ..

“I'n his Decision and Order on Remand issued on April 5,

1999, the adm nistrative |law judge determ ned that claimnt>*s
psychol ogi cal condition does not prevent himfromperformng the
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nodi fied duty position at enployer*s facility which the
adm nistrative law judge had previously found to constitute
suitable alternate enploynent. Accordingly, the adm nistrative
law judge denied conpensation Dbenefits for cl ai mant *s
psychol ogi cal condition. On the basis of the Board*s hol ding as
a matter of law that claimnt*s psychological condition is
related to his enploynent, the adm nistrative |aw judge next
found enployer to be responsible for any reasonable and
necessary future medical treatnent of claimnt*s psychol ogi cal
condition. 33 U . S.C. 8907. The admnistrative |aw judge denied
Section 7 medical benefits, however, for the past medical
treatment of claimant*s psychol ogi cal condition.

“Both claimant and enployer again appealed to the Board,
cl ai mnt contesting the denial of conpensation and past nedi cal
benefits, BRB No. 99-0852, and enpl oyer chall engi ng the award of
future nmedical benefits for claimnt*s psychol ogical condition,
BRB No. 99-0852A. Thereafter, claimant filed with the Board a
request for nodification acconpani ed by additional docunents.
Acting upon claimant*s notion? the Board dism ssed the appeal s
filed by both claimant and enpl oyer, and renmanded the case for
nodi fication proceedings. 33 U.S.C. 8922; 20 C.F. R 88725.3 10,
802. 301.

“I'n a Decision and Order Denying Mtion for Modification
i ssued on January 18, 2000, the adm nistrative | aw judge deni ed
nodi fication on the basis that the nedical evidence acconpanyi ng
claimant*s nodification request had already been admtted into
evidence and the other docunments submtted by claimnt are
irrelevant. Thereafter, claimant filed an appeal of the
adm nistrative law judge*s deni al of nmodi fication and
additionally requested that his prior appeal, BRB No. 99-0852,
be reinstated. By Order dated February 15, 2000. the Board
acknow edged cl ai mant*s appeal of the nodification denial, BRB
No. 00-0500, reinstated claimnt*s appeal in BRB No. 99-0852,
and consolidated the two appeals for purposes of rendering a
deci sion. Clai mnt subsequently filed an additional notion for
nodi fication with the admnistrative |aw judge, which was
summarily denied on July 26, 2000: claimnt subsequently
appeal ed this decision to the Board. By Order dated Septenber
5, 2000, the Board acknow edged cl ai mant*s additional appeal,

2l note that the Board' s unilateral action does not conport
with its decisionin Craig v. United Church of Christ, 13 BRBS
567 (1981) (when a decision is on appeal to the Board, a Mtion
for Modification nmust be filed with the presiding Adm nistrative
Law Judge for a determ nation by that Adm nistrative Law Judge
as to whether such notion satisfies the requirenments of Section
22 of the Act) and whether further proceedings before the ALJ
are appropriate.
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assi gned that appeal the BRB No. 00-1092, and consolidated that
appeal with claimnt*s appeals in BRB Nos. 99-0852 and 00-0500
for purposes of decision. Thus, in the appeal s presently pendi ng
before the Board, claimnt challenges the admnistrative |aw
j udge*s Deci sion and Order on Remand denying disability benefits
and past nedical benefits for claimant*s psychol ogi cal
condition, as well as the admnistrative |aw judge*s two
deci si ons denying clai mant *s request for nodification. Enployer
responds, urging affirmance of the adm nistrative |aw judge*s
deni al of nodification.

“We first address cl ai mant *s chal l enge to the adm nistrative
| aw judge*s denial of disability benefits for claimnt*s
psychol ogi cal condition in the Decision and Order on Renmand. As
it is undisputed that clai mant cannot performhis usual work due
to his work injury, the burden shifted to enployer to
denonstrate the availability of suitable alternate enpl oynent
that claimnt is capable of perform ng. See Darby v. Ingalls
Shi pbuilding, Inc., 99 F.3d 685, 30 BRBS 93 (CRT)(5th Cir.
1996) ; M-fangos v. Avondal e Shipyards, 948 F.2d 941, 25 BRBS 78
(CRT)(Sth Cir. 1991); New Oleans (Gulfw de) Stevedores .
Turner, 661 F.2d 1031, 14 BRBS 156 (CRT) (5th Cir. 1981).
Enpl oyer may neet its burden of showing suitable alternate
enpl oynent by offering claimant a job which he can perform
withinits own facility. See Darby, 99 F.3d at 688, 30 BRBS at
94(CRT); Darden v. Newport News Shipbuilding & Dry Dock Co., 18
BRBS 224 (1986). The Board has held that where cl ai mant has been
di scharged froma light duty job within enployer*s own facility
for violation of a conpany rule, and not for reasons related to
his disability, enployer may use that position to satisfy its
burden of showing suitable alternate enploynment if it has
established that claimant is, in fact, capable of perform ng the
duties of that position. Thus, if enployer has denonstrated that
claimant is able to performthe job within its facility, the
fact that the position is no |onger available to claimnt, due
to his discharge for reasons unrelated to his disability, does
not inpose upon enployer the additional requirenment to show
different suitable alternate enploynment outside its facility.
See Brooks v. Newport News Shipbuilding & Dry Dock Co., 26 BRBS
1(1992), aff*d sub nom Brooks v. Director, OANCP, 2 F.3d 64, 27
BRBS 100 (CRT)(4th Cir. 1993); see also Manship v. Norfolk &
Western Ry. Co., 30 BRBS 175 (1996). Regarding this issue, the
physical ability to perform a job is not the exclusive
det ermi nant whet her the identified position constitutes suitable
alternate enploynent; rather, the adm nistrative | aw judge nust
consi der whether claimant has the ability, from a nmental or
psychol ogi cal st andpoi nt , to successful ly perform the
requi renments of the position. See Ledet v. Phillips Petrol eum
Co., 163 F.3d 901, 32 BRBS 212 (CRT)(Sth Cir. 1999):Arnfield v.
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Shell Offshore, Inc., 30 BRBS 122 (1996).

“Thus, in the case at bar, the relevant inquiry in
determ ni ng whether the nodified duty position in enployer*s
facility satisfies enployer*s burden of establishing the
availability of suitable alternate enploynment s whether
cl ai mnt *s wor k-rel ated psychol ogi cal problens prevent himfrom
perform ng the duties of that job. See Arnfield, 30 BRBS at 123.
The administrative |law judge determ ned, in this regard. that
claimnt*s psychol ogical condition does not preclude his
performance of the job in enployer*s facility. In reaching this
concl usion, the adm nistrative | aw judge credited the opinion of
Dr. Maggio, a psychiatrist who reviewed claimnt*s nedical
records and, on February 7, 1997, conducted a psychiatric
exam nation of clainmant on behal f of enpl oyer. The
adm nistrative law judge found the opinions of claimnt*s
treating psychiatrist Dr. Gupta and treating psychol ogi st Dr.
Hearne that claimant is totally disabled by his psychol ogi cal
conditi on were outwei ghed by the contrary opinion of Dr. Maggio
and by the admi nistrative |aw judge*s observation of clai mant*s
deneanor. In giving determ native weight to Dr. Maggi o*s opi ni on
t hat cl ai mant *s psychol ogi cal di sorders do not prevent himfrom
working for enployer, the admnistrative |law judge found it
not ewort hy both that clai mant*s psychol ogi cal condition did not
arise until two years after he had stopped working and that this
condition is due solely to personal factors. See Decision and
Order on Remand at 23-24. The admnistrative |aw judge*s
finding, that claimnt*s psychol ogi cal condition did not arise
until two years after he stopped working, is not supported by
substanti al evidence. Contrary to the adm nistrative | aw judge*s
finding, the record reflects that Dr. Longnecker prescribed the
anti anxi ety medi cation Ativan to claimant as early as June 1994.
See EX 9. A few days after claimnt*s supply of Ativan ran out,
he sought treatnent on Novenber 11, 1994, at Singing River
Hospi tal Energency Departnent, where he was di agnosed with acute
anxi ety, probably secondary to Ativan wthdrawal, and was
referred for followup treatnment at Singing River Mental Health
Center. See ALJXS 12, 49. On November 29, 1994, cl ai mant
initiated treatment with Singing R ver Mental Health Center; he
was initially seen for therapy and subsequently was al so seen by
Dr. Feldberg. a Mental Health Center psychiatrist, for the
psychophar macol ogi cal nmanagenent of his di agnosed post-traumatic
stress disorder. See ALJX 49. In addition, the record contains
a referral for nental health treatment from clai mant*s
ort hopedi st, Dr. Longnecker, dated Decenber 7, 1994, as well as
a followup note dated January 7, 1998 from Dr. Longnecker
stating that, after first being seen on May 5, 1994, cl ai mant
progressively developed depression and psychotic behavior
requiring referral to a psychiatrist. See CX 9; ALJX 12. Thus,
as the admnistrative law judge*s finding that clai mant*s
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psychol ogi cal condition did not arise until two years after he
stopped working is not supported by the record, t he
adm nistrative |law judge erred in relying, in part, on this
finding to support his ultimate conclusion that clainmnt*s
psychol ogi cal condition is not disabling. See generally James J
Fl anagan Stevedores, Inc. v. Gallagher, 219 F.3d 426, 430, 34
BRBS 35, 37 (CRT)(Sth Cir. (2000).

“Furthernore, in electing to give determ native weight to
Dr. Maggio*s opinion that <claimnt 1is not disabled, the
adm ni strative |aw judge failed, on remand, to address evidence
in the record which contradicts Dr. Maggi o*s opinion regarding
claimant*s ability to return to work. Specifically, the record
reveal s that on February 12, 1997, five days after Dr. Maggi o*s
exam nation of claimant, Dr. Gupta admtted claimant to Charter
Hospital, as claimant was experiencing psychotic synptons
including auditory an&visual hallucinations and paranoia.
During this hospitalization, claimnt was treated for post-
traumati c stress di sorder and maj or depressive di sorder, and was
prescribed antipsychotic mnmedications in addition to the
anti depressant and anti anxi ety nmedi cati ons that al ready had been
prescribed. On March 1, 1997, claimant was discharged from the
hospi tal for outpatient nental health treatnment, but he was not
released to return to work. See CX 6.

“We therefore vacate the admnistrative |aw judge*s
determ nation, in his Decision and Order on Remand, that
cl ai mant *s psychol ogi cal condition is not disabling, and remand
the case for consideration of all of the evidence of record
regardi ng whet her enployer met its burden of establishing that
claimant, in light of his work-rel ated psychol ogi cal condition,
is capable of performng the restricted duty position in
enpl oyer*s facility. See generally Ledet, 163 F.3d at 905, 32
BRBS at 214-215(CRT).

“We next address clai mant*s assignnment of error to the
adm nistrative law judge*s deni al of his request for
nodi fication. Section 22 of the Act, 33 U S.C. 8922, provides
the only means for changing otherwi se final deci si ons;
nodi fi cation pursuant to this section is perntted based upon a
m stake of fact in the initial decision or a change in

cl ai mnt *s physical or econom c condition. See Metropolitan
Stevedore Co. v. Ranbo [Ranmbo 1], 515 U. S. 291, 30 BRBS 1 (CRT)
(1995). It is well-established that the party requesting

nodi fi cati on bears the burden of proof. See, e.g., Metropolitan
Stevedore Co. v. Ranbo [Ranbo I11], 521 U S. 121, 31 BRBS 54
(CRT) (1997); Kinlaw v. Stevens Shi pping & Term nal Co., 33 BRBS
68(1999), aff*d mem, No. 99-1954 (4th Cir. Dec. 8,2000). To
reopen the record under Section 22, the noving party nust all ege
a m stake of fact or change in condition and assert that the
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evi dence to be produced or of record would bring the case within
the scope of Section 22. See Kinlaw, 33 BRBS at 73; Duran v.
| nterport Maintenance Co., 27 BRBS 8 (1993).

“Where a party seeks nodification based on a change in
condition, an initial determ nation nust be made as to whether
the petitioning party has met the threshold requirenment by
of fering evidence denonstrating that there has been a change in
cl ai mnt*s condition. See Jensen v. Weks Marine, Inc., 34 BRBS
147 (2000); Duran, 27 BRBS at 14.

“Where nodification based on a nmistake of fact is sought,
t he decision as to whether to reopen a case under Section 22 is
di scretionary, and 1is contingent upon the fact-finder=*s
bal ancing the need to render justice against the need for
finality in decision making. See Kinlaw, 33 BRBS at 72-73; see
al so General Dynamcs Corp. v. Director, OANCP [ Wodberry], 673
F.2d 23, 14 BRBS 636 (1st Cir. 1982); MCord v. Cephas, 532 F. 2d
1377, 3 BRBS 371 (D.C. Cir. 1976); Lombardi v. Universal
Maritime Service Corp., 32 BRBS 83 (1998).

“In the present case, the adm nistrative | awj udge concl uded
that claimant*s newly submtted evidence is insufficient to show
a change in condition or a m stake of fact. Specifically. the
adm ni strative |law judge found that the medical records have
al ready been nmde part of the record and that the remining
evidence submitted is irrelevant to this proceeding. Contrary
to the adm nistrative | aw judge*s findi ng, however, claimnt, in
requesting nodification, submtted nedical records which were
not previously made part of the record; specifically, claimnt
i ntroduced nmedi cal records fromthe Singing River Mental Health
Center dating from 1997 to 1999 and Dr. Hearne*s report dated
Cct ober 21, 1999. Because these records were erroneously found
by the adm nistrative | aw judge to have previ ously been adm tted
into evidence, we nust vacate the admnistrative |aw judge*s
deni al of nodification. If, on remand, the adm nistrative |aw
judge again denies disability benefits on the basis of the
exi sting record, he nmust reconsider whether the newly subnmtted
nmedi cal evidence supports reopening the record pursuant to
Section 22. See generally Kinlaw, 33 BRBS at 68; Wnn V.
Cl evenger Corp., 21 BRBS 290 (1988).

“Lastly, we consider claimnt*s contention that the
adm ni strative law judge erred in denying Section 7 nedical
benefits for the past medi cal treatment of clai mant*s
psychol ogi cal condition. Under the Act, claimant is entitled to
rei mbursenent for all reasonabl e and necessary nedi cal treatnent
related to his work injury. See Kelley v. Bureau of National
Affairs, 20 BRBS 169 (1988). Specifically, Section 7(a) of the
Act, 33 U S.C. 8907(a), states that “[tlhe enployer shall
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furni sh medi cal, surgical, and ot her attendance or treatnent for
such period as the nature of the injury or the process of
recovery my require.” Thus, claimant is entitled to nedical
benefits regardless of whether his injury is economcally
disabling so long as the treatnment is necessary. See lIngalls
Shi pbuil ding, Inc. v. Director, OANCP [Baker], 991 F.2d 163, 27
BRBS 14(CRT) (5th Cir. 1993); Ronei ke v. Kaiser Shipyards, 22
BRBS 57 (1989). Section 7(d) of the Act, 33 U.S.C. 8907(d), sets
forth the prerequisites for an enployer*s liability for payment
or reinbursenent of nedical expenses incurred by claimnt. The
Board has held that Section 7(d) requires that a clainant
request his enployer*s authorization for medical services
perfornmed by any physician, including the claimant*s initia
choi ce. See Ezell v. Direct Labor, Inc., 33 BRBS 19, 28 (1999);
Maguire v. Todd Shipyards Corp., 25 BRBS 299 (1992): Shahady v.
Atlas Tile & Marbl e, 13 BRBS 1007 (1981)(M I ler, J. dissenting),
rev*d on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146 (1983). Were a claimnt*s request for
aut horization is refused by the enployer, claimant is rel eased
from the obligation of continuing to seek approval for his
subsequent treatnent and thereafter need only establish that the
treatment he subsequently procured on his own initiative was
reasonable and necessary in order to be entitled to such
treatment at enployer*s expense. See Ezell, 33 BRBS at 28;
Schoen v. US. Chanber of Comrerce, 30 BRBS 112 (1996); Ander son
v. Todd Shipyards Corp., 22 BRBS 20(1989). An enployer nmnust
consent to a change of physician where claimnt has been
referred by his treating physician to a specialist skilled in
treating claimant*s injury. See Ezell, 33 BRBS at 28: see
generally Arnfield v. Shell O fshore, 1Inc., 25 BRBS 303
(1992)(Smth, J., dissenting on other grounds); Senegal .
Strachan Shi pping Co., 21 BRBS 8 (1988); 20 C.F. R 8702.406(a).

“In the instant case, the admnistrative |aw judge
determined that enployer was not Iliable for the nedical
treatment rendered to claimnt by Singing River Mental Health
Center solely on the basis that claimant failed to request
aut hori zation fromenpl oyer for that treatnent. See Deci sion and
Order on Remand at 25, 27. However, contrary to the
adm ni strative | aw judge*s statenent that clai mant never sought
aut horization for this treatnment except in |legal pleadings filed
herein, the record does contain evidence, not considered by the
adm ni strative law judge. t hat cl ai mant did request
aut horization for his treatnent with Singing River. First, the
adm ni strative | aw judge did not address evi dence that clai mant
was referred to Singing River for nental health treatnment by his
aut horized treating orthopedist. Dr. Longnecker. See ALJX 12; CX
9; EX 20 at 37-38, 52; Tr. at 130. 131, 180. Furthernore, the
adm nistrative law judge did not consider claimnt*s hearing
testinmony that enployer was provided with a copy of Dr.
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Longnecker*s referral to Singing River and that claimant called
enpl oyer to request paynent of Singing River*s bills and his
medi cati ons, but that enpl oyer denied those requests. See Tr.
at 134-135, 180. As the admnistrative law judge did not
consider this evidence which is relevant to clai mant*s request
for medical benefits, we vacate the adm nistrative |aw judge*s
deni al of paynent for treatment provided by Singing River Mental
Health Center; on remand, the adm nistrative |aw judge nust
address all of the evidence of record regarding claimnt=*s
request for authorization and his referral to Singing River by
hi s authorized treating orthopedist. See Ezell, 33 BRBS at 28;
Arnfield, 25 BRBS at 309; 20 C.F.R 8702.406(a).

“Next, in denying claimnt*s request for reinmbursenment for
the services rendered by Drs. Hearne and CGupta, t he
adm nistrative law judge found, first, that claimnt failed to
seek prior authorization fromenployer for treatnent with these
physi ci ans, and, second, that it was unreasonable for clai mant
to obtain treatnent from these nedical providers, who are
| ocated at a di stance equal to a four-hour drive fromcl ai mant *s
resi dence when other qualified providers are available in the
vicinity of claimnt*s home. The adm ni strative | aw judge rul ed,
in the alternative, that if this treatnment was held to be
reasonabl e, claimnt*s travel expenses are denied and nedica
benefits are limted to those reasonable costs that would be
i ncurred near claimnts hone.

“Pursuant to our previous discussion of this issue, the
adm ni strative | aw judge*s deni al of Section 7 benefits on these
grounds i s vacated; on remand, the adm nistrative | aw judge nust
det er m ne whet her enpl oyer had previously refused authorization
of claimant*s nental health treatnment, and, if so, whether such
refusal released claimnt from the obligation of continuing to
seek approval for his subsequent nental health treatnment. See
Ezell, 33 BRBS at 28; Schoen, 30 BRBS at 113; Anderson, 22 BRBS
at 23. If, on remand, claimant is found to have been rel eased
from the obligation to seek enployer*s approval for his
subsequent t reat ment by Drs. Hearne and Gupta, t he
adm nistrative |law judge nust reconsider whether this self-
procured treatnent was reasonabl e and necessary. See Schoen, 30
BRI 3S at 113: Anderson, 22 BRBS at 2;: see al so Roger*s Term nal
& Shipping Corp. v. Director, OANP, 784 F.2d 687. 18 BRBS
79(CRT) (5th Cir.), cert. denied, 479 U.S. 826 (1986); 20 C. F.R
8§8702. 402, 702.4 13. Moreover, the distance cl ai mant nust travel
to a chosen physician does not in itself render the treatnent
unreasonable; thus, the admnistrative law judge erred in
relying upon this rationale for the denial of all expenses for
this treatment. As he found in the alternative, however,
cl ai mant *s nedi cal expenses may reasonably be limted to those
costs which would have been incurred had the treatnent been
provi ded | ocally. See Schoen, 30 BRBS at 114-115; Welch wv.
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Pennzoil Co., 23 BRBS 395, 401 n.3 (1990); 20 C.F.R §8702. 403.
In the present case, as the adm nistrative |aw judge*s finding
t hat conpetent nedical care was available to claimant locally is
supported by the uncontroverted deposition testinmony of Drs

Hearne and Gupta. See CX 2 at 19-20; CX 3 at 34. W affirmthe
adm ni strative | aw judge*s finding that any nmedi cal expenses and
travel costs awarded for the treatnent provided by Drs. Hearne
and Gupta are limted to those expenses and travel costs that
woul d have been incurred had the treatnment been provided
| ocally.

“Accordingly. the adm nistrative |aw judge*s Deci sion and
Order on Remand Awardi ng Benefits, Decision and Order Denying
Moti on for Modification, and Deci sion on Motion for Modification
are affirmed in part and vacated in part, and the case is
éenanded for further consideration consistent wth this

eci sion.”

Post -remand evi dence has been admtted as:

Exhi bit No. I tem Filing Date
ALJ EX A This Court’s Order 02/ 22/ 01
CX A Cl ai mnt’ s response 03/09/01
EX A Enpl oyer’ s response 03/ 23/ 01
CX B Claimant’s Mdtion for this 03/ 26/ 01

Adm nistrative Law Judge “to
voluntarily withdraw fromthis
case if he cannot or will not
en-force (sic) a Federal Court
Order for third tinme by the Board
agai nst the insurance conpany,
Rel i ance National |nsurance and
Hal ter Marine.”

EX B Enpl oyer’ s response 03/ 26/ 01
EX C Cl ai mant’ s response 03/ 26/ 01
ALJ EX B This Court’s Order granting the 03/ 27/ 01

the parties an extension of tine
for the filing of post-hearing

evi dence
ALJ EX C This Court’s Order inre: CX B 03/ 28/ 01
CX D Claimant’s second notion that | 04/ 12/ 01
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EX C
CX E

CX F

EX D

CX F1

CX F2
AL EX D

CX G

CX H

ALJ EX E

CX |

EX E

EX F

EX G

recuse nysel f herein?
Enpl oyer’ s response

Claimant’s letter to District
Director Charles D. Lee

Letter from Attorney Robert F.
O Del |l advising that he would be
representing Clainmnt herein

Enpl oyer’s letter requesting an
extension of time for the parties
to file their post-hearing briefs

Attorney ODell’s letter w thdraw ng
as counsel herein due to a dispute
with his client

Attorney ODell’s fee petition

This Court’s Order allow ng Attorney
O Dell to withdraw herein

Claimant’s letter confirm ng that
he had di scharged Attorney O Del

Claimant’s letter requesting a
subpoena to be sent to obtain a
final report fromMF. Longnecker,
Jr., MD.

This Court’s cover |etter sending
t he subpoena to Cl ai nant

Claimant’s letter filing the $75.00
bill he received fromDr. Longnecker

Enmpl oyer’s |l etter advising that that
bill will not voluntarily be paid

Enpl oyer’s Motion to Re-Open the
Record to All ow Subm ssi on of

Addi ti onal Evidence (the motion is
GRANTED)

Enpl oyer’s Brief on Remand

3SThat notion is al so DENI ED for the reasons stated i n ALJ EX
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04/ 16/ 01
04/ 23/ 01

04/ 30/ 01

06/ 28/ 01

06/ 30/ 01

06/ 30/ 01
07/ 05/ 01

07/ 25/ 01

07/ 26/ 01

07/ 30/ 01

08/ 06/ 01

08/ 08/ 01

08/ 24/ 01

08/ 24/ 01



CX J

EX H

EX |

CX K

CX L

ALJ EX F
EX J

EX K

CX M

EX L

CX N

CX O

AL EX G
EX M

CX P
EX N

Claimant’s Mdtion To Re-Open The
Record To All ow Subni ssi on of

Addi ti onal Evidence (this notion is
al so GRANTED)

Attorney Moore’'s letter filing the
Enpl oyer’ s

Opposition To Claimant’s Mtion To

Suppl enent the Record and Motion
To Strike

Clai mtant’ s status report

Claimant’s letter filing additional
evi dence in support of his claim

This Court’s ORDER REOPENI NG RECORD

Enpl oyer’s Motion to Strike the

al | eged Section 48(a) discrimnation
as the Statute of Limtations on

t hat issue had | ong expired

Attorney Moore’s COctober 31, 2001
letter

Claimant’ s request for certain
exhibits fromthe Metairie District
Ofice, the Associates Solicitor
and t he OWCP

Attorney Moore’s Novenber 8, 2001
letter

Cl ai mant’ s opposition to reopening
the record

Cl ai mvant’ s “subpoena” to
Crawf ord & Conpany

This Court’s ORDER

Attorney Moore’s Novenber 19, 2001
status report

Claimant’ s status report

Attorney Moore’s Novenber 29, 2001
suppl enmental status report
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08/ 31/ 01

09/ 07/ 01

09/ 07/ 01

09/ 10/ 01
09/ 21/ 01

10/ 24/ 01
11/01/01

11/ 08/ 01

11/ 09/ 01

11/13/01

11/16/01

11/19/01

11/19/01

11/ 23/ 01

12/ 03/01
12/ 03/01



EX O

ALJ EX H
EX P

CX Q

CX R

EX Q

ALJ EX |
CX S

EX R

ALJ EX J
CX T

EX S

EX T

ALJ EX K
CX U

EX U
EX V

EX W

Attorney Moore’s request for
two (2) subpoenas

This Court’s ORDER

Attorney Moore’s Decenber 3, 2001
status report

Claimant’s letter inre
his hospital bills

Ms. MBride' s letter relating to
Cl ai mtant’ s hospitalization on
November 27, 2001

Attorney Moore’s Decenber 12, 2001
status report

This Court’s ORDER

Claimant’s brief on remand
(with attachnents)

Attorney More’s January 8, 2002
status report

This Court’s ORDER

Claimant’s nmotion in re
his nedical bills

Attorney Moore’s response thereto
Attorney Moore’'s letter filing the
Decenmber 31, 2001 report of Dr.
Henry A. Maggi o

This Court’s ORDER

Cl ai mant’ s suppl enental evidence
entitled “God’s Little Instruction
Book For Men,” “lnpossibilities
vanish when a man and his God
confront a nountain.”

Attorney Moore’'s letter filing the

January 10, 2001 Deposition
Testimony of Dr. MF. Longnecker

Attorney Moore’s supplenmental brief
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12/ 03/01

12/ 05/ 01
12/ 06/ 01

12/ 06/ 01

12/ 06/ 01

12/ 17/ 01

12/17/01
01/ 07/ 02

01/ 08/ 02

01/ 10/ 02
01/ 14/ 02

01/ 14/ 02

01/ 14/ 02

01/ 17/ 02
01/ 31/ 02

02/ 01/ 02
02/ 01/ 02

02/ 11/ 02



CX V Cl ai mant’ s suppl enental brief 02/ 12/ 02

CX W Claimant’s notion for a favorable 02/ 15/ 02
deci sion on his claimbut he does
not wish to see any decrease in
hi s SSA benefits*

The record was closed on February 15, 2002 as no further
docurments were fil ed.

The Findi ngs of Fact and Concl usions of Law made by this
Adm ni strative Law Judge in the previous decisions, to the
extent not disturbed by the Board, are binding upon the parties
as the “Law of the Case,” at least until such tinme as they are
reviewed by the U S. Court of Appeals for the Fifth Circuit
under the substantial evidence rule, and they are incorporated
herein by reference and as if stated herein in extenso and wil|l
be reiterated herein solely for purposes of clarity and to
conply with the directions and mandate of the Board.

SUMMARY OF THE EVI DENCE

Cl ai mant has offered the foll owi ng suppl enental evidence in
support of his claimfor benefits. Initially, | note the August
20, 2001 nedical report of Dr. Longnecker wherein the doctor
states as follows (CX J):

“To Whom It May Concern:

“The following information is submtted on Richard MBride.
Encl osed you will find nmy original note on 13 June 1994 to
Crawford & Co. in Metairie, LA. His problens froman orthopedic
st andpoi nt were basically |iganentous nuscul ar in nature. He
had however devel oped severe nental health problenms and was
referred to the mental health center in Decenber of 1994. I
al so in January of 1998 i ndi cated he had progressively devel oped
ment al depression and psychotic behavior requiring referral to
a psychiatrist. Patient has not been seen since that tinme. It
appears to ne at this point that the patient has had psychiatric
probl ens, nmental depression, and at times psychotic behavior
which required referral to a psychiatrist. Furt her follow up
|’ m sure can be obtained from the psychiatrist that has been
treating him Should this be the case, then | would feel from

4Such decrease in Claimant’s SSA benefits is within the
| egal authority and obligation of the Social Security
Adm nistration to mnimze so-called “doubl e-di pping.”
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a psychiatric standpoint, and | am sure that this wll be
confirmed by his treating psychiatrist, that he is not capable

for gainful enploynment. You will note that there is a
prescription dated May 16, 1996 where | indicated final
di agnosis was chronic lunbar sacro strain with 5% total body
loss with limtations to avoid heavy l|ifting, bending, or
st oopi ng. | felt that he could do light work if his nental

status was such that he could be re-trained to engage in that
type activity.”

Dr. Longnecker also issued the following report on a
prescription form (CX J):

“Richard was first seen in ny office originally, 5 May 94. He
progressively developed nental depression (with) psychotic
behavior requiring referral to a psychiatrist.”

Dr. Longnecker al so issued a report on June 13, 1994 wherein
the doctor states as follows (CX J):

“The following information si (sic) submtted on Richard
McBride. M. MBride was seen on 5 May 1994, for eval uation and
di sposition of back and neck pain. He apparently had sustained
a work related injury on/about 3 March 1994, and re-injured
himself in sonme type of altercation on/about 13 April 1994. He
states he hurt his neck and | ow back area. He tried to work for
two weeks but could not. He had been seen by the conpany doct or
and was seen in the energency room and placed on anti-
i nfl ammat ory nedi cati ons and nuscle rel axants.

“Exam nation reveal ed tenderness in the neck and | ow back area.

Neur ol ogi ¢ exam was normal . X-rays were nornal .

“My inpression was this was |iganentous and nuscular in nature
and | recomended we start outpatient physical therapy and
continue himon the anti-inflammatory nedications. W |ast saw
hi m May 26th. He was not better. He continued to conplain of
neck and | ow back pain for no apparent reasons. | did feel that
an MRl of his neck and |ower back should be done. | have a

report from the physical therapist dated 26 My. He was al so
having some difficulty correlating his subjective conplaints
with physical findings. Foll owi ng conpletion of the above
study, we will probably finalize this case. This does appear to
be | i ganentous and muscul ar i n nature, however, we nust rul e out
any nerve root entrapment or discogenic problens,” according to
t he doctor.

Cl ai mant was hospitalized at Brent wod Behavi oral Heal t hcare
of M ssissippi in Jackson, M ssissippi on Novenmber 27, 2001 for
eval uati on of his psychol ogical problens and bills relating to
t hat hospitalization are in evidence as CX T.
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Dr. K Gupta states as follows in his December 10, 2001
DI SCHARGE SUMVARY (CX S):

PROVI SI ONAL DI AGNGCSI S:

AXI'S |: 1. Posttraumati c stress disorder.
2. Maj or depressive disorder, with psychotic
features.
AXIS I'l: Rule out personal ity di sorder, not otherw se

specified, with sone anti-social features.

AXIS II1: Heart probl ens, suspected bl ockage, and a history
of liver damage.

AXIS | V: Severe.
AXI S V: GAF is 20.

HI STORY: This is a 38-year-old, married, African-Anerican nale
adm tted secondary to hom cidal and suicidal ideations. He has
had problens on the job and has not worked in years. He was
being followed at his local nental health center. He states
that in the |last couple of weeks, he has started feeling down
and depressed. He feels like his nedication is not working. He
has no energy. He is having hallucinations. He is crying a
| ot. He feel hopel ess, hel pless, and worthl ess. He is very
anxious, irritable, and angry. He is also thinking that people
are behind him He is not sleeping well. He clainms that his
supervi sor cane around his house yesterday and the patient shot
his gun into the air. He stated he really wanted to kill him
The famly got worried and brought him to the hospital for
further evaluation.

PHYSI CAL EXAM NATI ON/ | MPRESSI ON: Epi sodic chest pain of
| ongst andi ng duration. Tinea cruris and corporis.

COURSE | N HOSPI TAL: M. MBride was admtted on 11/27/2001,
to observation |evel 3. At that time, he was started on
Zyprexa, Zoloft, Haldol, and Ativan. One-to-one with soci al
wor ker were (sic) ordered on 12/01/2001 and group therapy was
al so ordered on 12/01/2001. Capoten was started on 12/02/2001.
He was started on insulin, with Accu-Checks q.i.d. on the
12/ 02/ 2001. Dietitian’s consult before his next managenent of
hi s di abetes. G ynase was also started. Medi cati ons were
continually adjusted and sliding scale insulin was discontinued
on the 12/03/2001. Accu-Checks were al so di sconti nued. Geodone
was added and continually adjusted. Trilafon was started on the
12/ 06/ 2001. On 12/10/2001, it was felt he could safely be
di scharged and foll owed up on an outpatient basis.
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MEDI CATI ONS AT TI ME OF DI SCHARGE: Trilafon 8 mg q. h.s.,
Geodone 40 ng b.i.d., Cogentin 0.5 mg b.i.d., Zoloft 100 ny
h.s., and G ynase 3 ng g.a. m

FI NAL DI AGNOSI S:

AXIS |: 1. Posttraumati c stress disorder.
2. Maj or depressive disorder, with psychotic
features.
AXIS I'l: None.
AXIS Il Heart problens, |iver damage.

AXIS I V: None.

At the tie of discharge, he denied thoughts of suicide and

hom ci de. He denied auditory and visual hallucinations.
Medi cations were discussed with him and his famly and they
verbalized wunderstanding of them They also verbalized

under standi ng the inportance of nedication conpliance and the
i nportance of followp care with Dr. Burns at Singing River
Mental Health Center. He is discharged home on an 1800-cal orie
ADA di et .

Dr. Henry A. Mggio, the Enployer’s nedical expert, re-
eval uated Cl ai mant on Decenber 13, 2001 and, in view of its
i nportance herein, | shall include the entire report for ease of
reference to put this matter in proper perspective (EX T):

The following is a Psychiatric Evaluation of Richard
McBride, which was done in ny office on 12/13/01. This is a
reeval uation of M. MBride who was first seen and eval uated on
2-7-97, in the case of Richard MBride v. Halter Marine, OWCP
No. 6-159199. Originally, M. Bride was to come on Novenber 28th
but he was unable to do so as he was rehospitalized again for
psychiatric reasons at Brentwood Hospital from 11-27-01 through
12-10-01. He immedi ately call ed when he got home and | nade
arrangenents for himto come on 12-13-01 and he did in fact cone
for his appoi nt nent acconpani ed by his wi fe and anot her nmal e who
turned out to be a prayer partner.

M. MBride was seen for eval uati on on 2-7-07, and ref erence

was nade to the previous report. This is a conplicated and
convol uted case and ny di agnostic inpression of Richard MBride
was on Axis |: Adjustnment Disorder with M xed Enotions of

Anxi ety and Depression, Resolving and the second di agnosis was
Subst ance | nduced Psychosis, Miinly Alcohol and possibly other
drugs as Cocaine, In Rem ssion; Axis Il: Personality Disorder
Not Ot herw se Specified with Features of Paranoia, histrionic
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and Avoi dance Personality Traits; Axis Ill: No D sease Found.

Di scussion was that his Adjustnment Disorder with M xed
Enoti ons of Anxiety and Depression, Resolving, was because he
couldn’'t get back to work but was being treated appropriately
with that situation at the Mental Health Center with mild
medi cations, is not disabled from this condition and could
return to work. The second diagnosis of Psychotic Di sorder due
to Substance |nduced Psychosis, Alcohol and possibly Cocaine,
woul d explain the emergence of his synptomatol ogy of paranoia.
It al so would explain the Organic Brain Syndronme and the Ment al
Retardati on diagnosed by Dr. Pickel. He was currently
conpensated fromthose conditions, was not organic at that tinme,
not psychotic and certainly not nmentally retarded.

The Axis Il diagnosis of Personality Disorder is an
expression of features in his personality wth Paranoia,
Hi strionic behavior, and Avoi dant Personality Traits. He was not
di sabled from this condition, could return to work with this
condi ti on.

It was al so noted he did not have evidence or conpl aint of
a Post-Traumatic Stress Disorder at this tine and his history
did not reflect that he received any injury nor was there any
injury that would neet the diagnosis of PTSD. He is not
retarded; he is not psychotic; he is not disabled and it is felt
he could benefit from continued care at the Mental Health
Center, which would help his anxiety, depression, and his
personal ity probl ens.

Preparation for the current reeval uati on was a revi ew of all
the material from my first evaluation. In addition, | was
presented with additional material consisting of a note fromDr.
Longnecker dated August 20, 2001 reiterating his position that
M. MBride did not have any disabling or serious physica
problem He was released to work doing light duty. He also was
noted to have psychotic behavior, which required referral to a
psychiatrist. The final diagnosis was Chronic Lunbosacral
Strain with 5% total body loss with limtations to avoid heavy
lifting, bending or stooping. It was felt he could do |ight
duty work if his mental status was such that he could be
retrained to engage in that type of activity. I n addition, |
was given office notes of Dr. Gupta, which listed visits 11-20-
96, 4-2-97, 4-16-97, 7-3-97, and 7-16-97. There was al so one
note of 12-22-98. There was al so brief discharge planning from
Brentwood Hospital where M. MBride was admtted 11-27-01
t hrough 12-10-01 and it listed the nmedications and di agnoses of
Axi s |: PTSD; Maj or Depressive Disorder with Psychotic Features.
It gives a list of his nmedicines; 2 pages of discharge
instructions from Singing River Hospital Energency Departnent
12-13-01. He was seen for this evaluation 12-13-01. Thi s
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eval uati on pertains to himhaving di zzi ness and hi gh bl ood sugar
as he now has devel oped di abetes. He also brought me a copy of
his Baptismal Certificate, which shows he was baptized on July
15, 2001. WM. MBride also has mailed me two letters in which
there is obvious hyperreligiosity on the envel opes and on the
pages (a copy of which will be attached to the report).

There’ s a series of questions posed to this exam ner, which
wi Il be address at the end of the report.

An overview of this difficult and convoluted case reveals
fromthe records that M. MBride was seen at the Jackson County
Chiropractic Clinic for conplaints of paininthe neck, m d-back
and | ower back, sprain/strain 5 times in the nmonth of October
1990; sane chiropractic clinic for dislocation of cervical spine
at C5, pain in thoracic spine, dislocation of |unbar spine after
nmovi ng heavy furniture at home 5times in the nonth of May 1992,
in the same chiropractic clinic for treatnment of cervical
torticollis, dislocation of thoracic vertebrae and |unbago in
the nmonth of January 1993, and again for sprain and strain
thoracic and lunbar area in February of 1994.

It was the incident at work on 3-3-94, with a
m sunder st andi ng and altercation with his supervi sor and no | oss
of work tinme. He subsequently had visits to the energency room
for mld sprain/strain, was treated conservatively and had
visits again on 3-20-94, with acute nuscul oskel etal back and
chest pain and conti nued wor ki ng.

The date of the incident in question for this |awsuit was
4-13-94, when he reports that he was l|ifted a foot off the
ground on the steel plate on the bul kheads and he went to the
energency room and was seen by Dr. Whitlock with a mld sprain
or strain and treated conservatively. He did not return to work
after this date.

On May 5, 1994, he went to see Dr. Longnecker, was di agnosed
wi th Li gament ous and Muscul ar Pain with subsequent workup, which
was negative including an MRI. He was given a return to |ight
duty in July of 1994 and the original note that was sent to
Crawford & Conpany in Metairie, Louisiana on June 13, 1994,
states that his problems from an orthopedic standpoint were
basically |igamentous and nmuscul ar in nature. He was returned
to light duty in July of 1994, Dr. Longnecker wote a
prescription dated May 16, 1996, where he indicated the fi nal
di agnosi s was Chroni c Lunbosacral Strain with 5%total body | oss
with limtations to avoid heavy lifting, bending or stooping.
He felt that the man could do light work if his nmental status
was such that he could be retrained to engage in that type of
activity.
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M. MBride continued to take nedi ci nes and to drink al cohol
and was seen for an intake at Singing River Mental Health Center
11-29-94, and given a provisional diagnosis of PTSD and
Al cohol i sm He was treated by Dr. Dreher and Dr. Feldberg
(without the benefit of a psychiatric evaluation) wth
anti depressants and treatnment for al cohol abuse.

He was next seen 4-18-95 by Dr. L. Pickel, Ph.D., for
psychol ogi cal eval uation, which showed himto be intellectually
i mpai red, academi cally illiterate and exaggeration (sic) of his
synpt ons. He had a full scale 1Q of 60 and subsequently
recei ved Social Security Disability.

He continued in outpatient treatnent with the Singing River
Mental Health Center from Novenber of 1994 through October of
1996, as an outpatient with infrequent visits and is being
treated with anti depressant medi cati on consisting of BuSpar and
Pamel or, which seemed to control his synptonmatology and
conpl ai nt s.

He is next seen by Allen Hearne, Ph.D., in Jackson,
M ssi ssi ppi on Cctober 1, 1996, on eval uation for severe anxiety
and depression and Dr. Hearne nmakes an initial diagnosies of
Post- Traumatic Stress Di sorder, Rule Qut Anxiety Disorder, Rule
Qut Maj or Depression, Single Episode. A review of his records
show that he saw himas an outpatient fromOctober 1, 1996 thru
Novenmber, 1996 and after his brief hospitalization continued
with one visit in Decenmber of 1996. We have no records of him
seeing Dr. Hearne since that tine. Dr. Hearne referred himfor
hospitalization at Charter Hospital in Jackson where he was
admtted from11-24-96 through 11-29-96, Dr. Gupta, MD., wth
a final diagnosis of Major Depressive Disorder with Psychosis,

Post-Traumatic Stress Disorder. Axis Il: Personality Disorder
with Psychosis, Post-Traumatic Stress Disorder Not O herw se
Specified and Axis Ill: Hi story of Closed Head Injury. He
apparently left the hospital and was discharged AMA, had not
been seen again by Dr. Gupta until a nore recent
hospitalization, which will be detailed |ater.

Eval uation that | perfornmed on 2-7-97, gives a detailed

hi story of the incident from 3-3-94, and 4-13-94 the diagnosis
was Adj ustnent Disorder with M xed Enotions, Substance |Induced
Psychosis and Axis |Il: Personality Disorder Not O herw se
Speci fi ed.

VWhen seen today, M. Bride appears on tine for his
eval uati on acconmpani ed by his wife and another male. He cones
readily into the office, was made confortable and he i medi atel y
remembers being at the office a couple of years ago, produces
some information that he wants nme to have, which was listed in
the first part, his Baptismal Certificate, etc. He is alert but
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sonewhat agitated, seens to have a push of speech. As the
eval uati on conti nues he appears obsessed with the i dea of Halter
ruining his life. His speech is punctuated with del usional
mat eri al t hat is both paranoid and has a flow of
hyperreligiosity to it.

| get himto calmdown and | explain again why he is here
to see ne and he understands that he is com ng for an eval uation
and said he welcomed this opportunity. Since he had seen nme in
1997, he said he continues to go to the Singing River Mental
Heal th Center as an outpatient and sees Dr. Barnes nonthly for
medi ci ne, which he describes at BuSpart 15 ng., three tine a day
and Panelor 50 ng., 2 at bedtinme, which he has taken since
Cct ober 31st and these nedici nes have hel ped him He has a case
wor ker who apparently comes by the house once a week to check on
hi s nmedicines. W have no records of this.

He also states that he’'s been seen by Dr. Hearne in
Br ookhaven twice a nonth since 1996 and we have no records of
that. He said they neet hourly and they talk.

He states he devel oped nore depression and was having
secondary hom ci dal and suicidal ideation and he was admtted to
Brent wood Hospital in Jackson from 11-27-01 through 12-10-01
under the treatment of Dr. Gupta. He apparently i nproved,

denied suicidal and hom cidal ideation. There was no
hal | uci nati on. He verbalized a wllingness to take his
medicines and to followup with the MD. His affect was
descri bed as bright. The diagnosis was Mjor Depressive
Di sorder, Post-Traumatic Stress Disorder. He was given a |ist

of nmedi cations as foll ows:

Geodon 40 ng twice a day from 12-11-01

Trilafon 8 ng. at bedtinme 12-11-01

Cogentin 0.5 ng. twice a day 12-11-01

Zol oft 100 ng. at bedtime 12-11-01

Ambi en 10 ng. at bedtinme 12-11-01

He also is giving himnmedication called Aybride 3 ng. in
the norning for blood sugar. All prescribed by Dr. Gupta.

He states that he recently devel oped dizziness and chest
pai n. H s eyes were bothering him and he had been diagnosed
with diabetes for which he takes G ybride and went to the
Singing River Hospital for an IV and was treated for his
dizziness at 1:00 a.m on 12-13-01 (the day of the eval uation).
A review of their record does not show anything except he was
treated for constipation with nmedicine consisting of Ducol ax and
Col ace, which would be appropriate stool softeners.

M. MBride clains that WC (workers’ conmpensation) has
messed his life up. They have tried to kill him they follow
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hi m and he was going to try to kill them He got his rifle and
his wife took himto the hospital in Jackson (a 1996 admn ssion).
He said Halter Marine tries to say he is crazy but he is not.
His nmother has his guns and it seens like his wife and his
not her are on the other side.

He carries the rifle bullets around and he talks to them
He said they are trying to kill him He listens to God and
that’s why he brought all the papers, etc., to ne. He sticks
with the Bible and now has a prayer partner who cane with him
t oday. He said the Lord told him to bring his Baptisml
Certificate, etc., to nme today, which he has done.

He goes on to state that the insurance conpany is follow ng
hi m ar ound. He gets upset and he got a gun to shoot the nen.
He doesn’'t want to do so but he would do so.

We di scussed what being a Christian nmeans and what nental
illness means. He adds quickly the need for the evaluation to
try to get sonme closure and to begin to try to be healthy. At
this point we went over the nedicines from Brentwood Hospit al
and also from the enmergency room at Singing River Hospital
These are the only nmedicines that he had taken.

A typical day is described by M. MBride by going to sleep
at 4:30 a.m and sleeping until around noon. He gets up and
prays, eats a little bit, spends nost of his time at hone al one
praying. He does go outside to talk to the dog. At hone with
himare his wife who works 2-3 hours in the evenings at Wendy’s
and 3 children, a 19 year old son who is at Jackson County
Juni or Coll ege, a 10 year old son in the 4t" grade, and an 8 year
old son in the 2" grade, all in good health. He said his wfe
is depressed. He attends church at the First Church of Living
God and said the pastor canme and got him about a year ago. He
was baptized this past sumrer. He had been baptized 4 tines
previously. He didn’t get his children baptized because of all
the trouble from Halter Marine. He takes the bullets with him
wherever he goes and he talks to them They tell himit’s
because of what Halter Marine did to him He is fixated on what
they did to himand maybe he would do that to get to thembut it
is not right.

I n his past history he states that he was first hospitalized
after he was injured at Halter Marine and denies that there was
ever anything wong with hi mbefore. He states enphatically he
was fine until they did that to him He decided to fight back.
The supervisor told Richard that he was saved, so Richard
woul dn’t hurt a saved person (there’s no nention of conpl ai nt of
back and neck pain in 1990, 1992, 1993 and 1994).

He states when he went to Brentwood Hospital 2 weeks ago,
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Dr. Gupta told himall of this would go away. He needed to | ove

his wife and his children. He doesn’t know why they want to
kill him Dr. Gupta explains life, gives nedicine, and assures
himthings will work out okay. God allows things in our |ives.
He al so | earned a | ot about his sugar, that it’'s slowly killing

hi m and that’s why he needs the medicine. He states he' s been
married al nost 17 years to the sane wife and that Dr. Gupta does
things right. He gets along okay with his wife and | oves her.
He doesn’t understand why she | ocked himup. He is frustrated
about them following him and accusing her of being on their
si de.

| interpret that he is hung up on the sane date 4-13-94.
| talked to him about letting go of it so that he can go

f orwar d. He under stands. He doesn’t hate them but he is
trapped there and he doesn’t know what to do. | interpret he
cannot go forward until he lets go of the past.

He said he prays and God said | will send you to Dr. Maggio
and so here he is. He states he is so tired. He is on Soci al
Security and his wi fe makes $60.00 every 2 weeks and it takes
$60. 00 for the food stanps. He doesn’'t have a | awyer and has
had none in 5 years. Hi s son does the typing so that they can
file their appeals.

The nmental status exam nation today reveals a dull -1 ooking,
sonewhat alert, slightly obese, black mal e who i s obsessed about
the 4-3-94 event and this controls nost of his thought patterns.
He is oriented to person, place, tine and situation. Hi s speech
his spontaneous and it’'s fixated on the 4-13-94 event. Hi s
af fect i s guarded and paranoid and his nood i s i nappropriate and
mat ches t he above. There appears to be del usional thinking with
par anoi a, obsessi ons and a | arge degree of hyperreligiosity. He
said he went to Junior College in Shipfitting and Wel di ng. He
can read and wite and he graduated from high school at Moss
Poi nt Hi gh School in 1983. His intellectual capacity showed hi m
to be able to subtract serial 7's; repeat six digits forward and
rever sed; give primtive answers on simlarities and
dissimlarities. H s recent recall is clouded by living in the
past, obsessing on the 4-13-94 incident, yet he can do abstract
t hought processes and his judgenent today is wthin nornal

limts. He again said he didn't do anything wong. | wouldn’t
normal ly do those things but I amconpelled to do it. |’ mjust
out of it. They say |I'm crazy but |’ m not.

The di agnostic inmpression of Richard McBride is on
Axis |: Maj or Depressive Disorder, Recurrent, with

Psychotic |deation.
Par anoi d Schi zophreni a, Chronic.
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Axis I'l: Personality Disorder Not Ot herw se Specified with
Features of Paranoia, Histrionic, and Avoi dant
Personality Traits.

Axis I11: Di abetes Mellitus.

| will try to discuss the reasons for ny di agnoses that were
made previously on 2-7-97, which differs fromthe di agnoses t hat
| am maki ng today. M previous diagnoses:

AXis |: Adjustnment Disorder wth Mxed Emotions of
Anxi ety and Depression, Resol ving.
Substance | nduced Psychosis, Mainly Alcohol and

possi bly other drugs such as Cocaine, I n
Rem ssi on.
Axis Il: Personality Disorder Not Ot herw se Specified with

Features of Paranoia, Histrionic, and Avoi dant
Personality Traits.

Axis |11: No Di sease Found.

These di agnoses were given as a result of the extensive
research of all the information | had before and the nenta
status exam nation on the date of the evaluation 2-7-97. It was
al so based on the results of the history that he gave me and
everybody el se, the results of the psychol ogical testing by Dr.
Pi ckel and the results of the hospitalization with Dr. Gupta and
Dr. Hearne, in which he left the hospital after a couple of days
stay, leaving AMA, that 1is, against nedical advice. The
Adjustment Disorder with Mxed Enmotions of Anxiety and
Depression, Resolving, is based on the synptonmatol ogy that he
conpl ai ned of , mainly anxiety and depression, and he was being
treated with BuSpar and Panmelor by the doctors at the Singing
Ri ver Mental Health Center. It was resolving in that he no
| onger was severely depressed when | saw him had no psychotic
i deation, no suicidal or himcidal ideation and was totally
intact with reality. He showed no Organic Brain Syndrone,
showed normal intelligence. He had been recovered from the
Substance | nduced Psychosis, mnmainly caused by Alcohol and
possi bly Cocaine, for which he had a positive urine and for
whi ch he was term nated. Both these Axis | Di agnoses were in no
way related to the incidents listed in March and April of 1994.
He had a | ong history of anxiety and depression. He had a | ong
hi story of personality structure that antedated anything at work
at Halter marine characteri zed by paranoid features, histrionic,
which means dramatic and theatrical features in which he
conplains out of proportion to any incident that nmy have
happened as with his conpl ai nt of nuscul oskel etal pain for which
no objective findings were forthconm ng and for which he was
di scharged back to |ight duty. Avoi dant Personality Traits

-33-



means he tries to avoid going back into a situation that he's
unconfortable wth.

At thetime | saw him he was in no way di sabl ed, psychoti c,
mentally retarded, and there was no psychiatric reason why he
could not return to work.

Further review of the situation shows that he’'d been seen
at the Singing River Mental Health Center in Novenmber of 1994,
with a tentative diagnosis of PTSD and Alcoholism the latter
bei ng an accurate diagnosis for which he was treated by Dr.
Dreher and Dr. Feldberg wth antidepressants and al cohol
wi thdrawal . Neither of these two psychiatrists was afforded the
opportunity to performa psychiatric eval uati on.

In April of 1995, Dr. Pickel did a psychol ogi cal eval uation
and found him to be intellectually inpaired, academcally
illiterate and exaggeration of synptonms with a full scale |1Q of
60 for which he ultimately receives Social Security Disability.

He was seen and foll owed by the Singing River Mental Health
Center fromNovenber of 1994 t hrough Oct ober of 1996 and treated
with antidepressants Panelor and antianxiety agent BuSpar.
There was no psychosis, no suicidal or homcidal ideation. In
Cct ober of 1996, he saw Dr. Allen Hearne, Ph.D., Psychol ogi st,
and initially given a diagnosis of PTSD, Rule OQut Atypical
Anxi ety and Major Depressive Disorder, Single Episode. in
junction with this workup he was also seen by Dr. Gupta and
adm tted in Novenber of 1996 to the Charter Hospital in Jackson
with an Axis | Diagnosis of Major Depressive Disorder with
Psychosis, PTSD; Axis Il: Personality Disorder NOS. He left the
hospi tal Agai nst Medi cal Advice. The history is that since that
time he had been followed by Dr. Hearne but we have no records
of that and also Dr. Gupta but he didn't go back to Dr. Gupta
until it was time to cone see ne again in Novenmber of 2001. At
the time | saw this man on 2-7-97, there was no indication, no
conpl aint, no synptonatol ogy and no evi dence that he had Post-
Traumatic Stress Disorder. The diagnosis was based on
subj ective conpl aints. Again | state there was nothing that
said he had PTSD

Com ng to today’ s di agnoses on

Axis |: Maj or Depressive Disorder with Psychosis and a
second diagnosis of Paranoid Schizophrenia,
Chr oni c;

Axis I'l: Personality Disorder No O herw se Specified with
Paranoid, Histrionic and Avoidant Personality
Traits;
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Axis I11: This is now Di abetes Mellitus.

It is obvious that he had Maj or Depressive Di sorder features
with psychosis at various times. The first tinme | thought it
was probably due to the alcoholism and the substance abuse.
When | saw him in 1997 he did not have a WMajor Depressive
Di sorder and did not have any psychosis. His personality
structure is as listed before. Now | see him and he’'s had
anot her adm ssion to Brentwood Hospital by Dr. Gupta w thout
being seen in the intervening 5 years or treated by this man.
He cones out of the hospital now with a diagnosis of Major
Depressive Disorder, Wth Psychosis; PTSD. Now have him on
maj or anti psychotic nedication (while he was being treated by
the Singing River Mental Health Center for anxiety and
depression with BuSpar and Panel or as late as 10-31-01). Now
he’s on maj or antipsychotic nedication, Geodon and Trilafon. He
is also on Cogentin for the side effects fromthese nedi cations
and al so Zol oft for depression and Anbien for sleep. He has
al so devel ooped Di abetes Mellitus for which he is being treated
with an oral hypoglycenm c agent. He was in the hospital 10-27-
01 to 11-27-01 and was supposed to see ne on 12-13-01. 1In the
wee hours of the norning at 1:30 a.m, he goes to Singing River
Hospital with conplaints of dizziness and he basically had
findi ngs of constipation. They give himlV s and sonme nedi cine
for that and he cane to see nme that afternoon. As ny eval uation
shows, he has signs and synptons of a Major Depressive Disorder
with Psychosis, By History and By Treatnment. | think the true
di agnosis is Paranoid Schi zophrenia, which is Chronic.

Par anoi d Schi zophrenia is a major psychiatric conditionthat
has a thought disorder and a feeling disorder. As often tines
happen with conditions that do not nanifest thenselves truly
clinically over a period of tine, people present with different
synpt omat ol ogy and severity of their synptomatology and it is
not uncommon for soneone to be noted to have Major Depressive
Di sorder with Psychotic Features, Single, and then becones a
Recurrent and it is interesting that his has done so nmainly when
he is being evaluated for sone reason. This man said he is not
crazy but | think that he is psychotic. The Schi zophrenia
presents itself with depression, presents itself with psychotic
paranoi d i deation and it also presents itself with his case with
hyperreligioisity.

It is to be noted that there is no connection whatsoever
bet ween his work-rel ated incident and enmergence of his Paranoid
Schi zophreni a over a 5 year period.

To answer the questions posed to this exam ner are as
fol | ows:

1. What is his current condition?
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His current condition is on

AXis |: Maj or Depressive Disorder with Psychosis and a
second diagnosis of Paranoid Schizophrenia,
Chr oni c;

Axis I'l: Personality Disorder Not Ot herw se Specified with

Par anoid, Histrionic and Avoidant Traits;
Axis I11: This is now D abetes Mellitus.

s he disabled fromthis condition?

Actually he is disabled from the condition, which |I am
going to call Paranoid Schizophrenia, Chronic. This is a
condition that is a major psychiatric illness, which is
both a thought disorder and a feeling disorder. It’s

expressed in this man because of his obsession with the
i dea that sonet hi ng happened to himat the hands of Halter
Marine since 4-13-94, and they have made his life
m ser abl e. It is expressed through the delusion of
paranoia, in which people are trying to kill him etc

It’s expressed in his hyperreligiosity. Therefore, he is
currently disabled fromworking because of this condition.
However, there is hope because the nedicine they currently
have hi m on now, Geodon and Tril afon are major psychiatric
anti psychotic nedications.

Is he disabled currently, if so, is it related to the
al l eged work injury?

He is disabled currently. However, it is not related to
the alleged work injury of 4-13-94. Schi zophrenia is not
caused by a work injury and this man did not have any gross
physi cal injury. Schi zophrenia is a condition that is a
maj or thought and feeling disorder and was not caused by
his work injury.

Could he return to work with nedi cati ons?

Currently, he cannot return to work but it is hoped that
with the antipsychotic medications that he is now taking,
he may be able to reintegrate and possibly return to work.
Many peopl e that have schizophrenia are able to work with
t he medi cati ons.

Could his work injury have aggravated, exacerbated, or
contributed to his condition, and if so, would it be
per manent or tenporary?

It is my belief that his work injury did not aggravate,
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exacerbate or contribute to his condition. The history of
schi zophrenia is that it is not caused or aggravated by
work conditions but rather it is a condition that 1is
probably genetic and is a mxture of nature. The wor Kk
i ncident did not cause his schi zophrenia. The incident was
in 1994 and he was manifesting anxiety and depression of

| ongstandi ng duration. | saw himin 1997 and he did not
have schi zophreni a. It is only recently that he s had
clinical manifestations of it. There is no cause and

ef fect rel ationship.

6. Is his current treatnment medically necessary and is it
related to the reported work injury?

His current treatnment is nedically necessary and i
appropriate for the condition he now has. His condition i
not related to the reported injury of 4-13-94.

S
S

In summary, we have a man who has a very convol uted and
serious psychiatric condition. He has the alleged work inci dent
of 4-13-94 preceded by the injury of 3-3-94. He later in 1995
s found to be intellectually inpaired and academ cally
Iliterate and exaggeration (sic) of synptoms with a full scale
Q of 60 for which he gets Social Security Disability. However,
this was at the time fol owing his al coholismand abuse of drugs.
Two years |later he is diagnosed with PTSD, Atypical Anxiety and
Maj or Depressive Disorder, Single, and subsequently Major
Depressive Disorder with Psychosis and a Personality Di sorder

In 1997, | see him giving a diagnosis of Adjustment Disorder
with Mxed Anxiety and Depression and also a Personality
Di sorder. He basically oscillates back and forth and again is

admtted to the hospital in Decenmber of 2001 with a diagnosis of
Maj or Depressive Disorder with Psychosis; Personality Disorder
Not Otherwi se Specified and now Diabetes Mellitus.

evaluation is that he does have those but he also has the

energence of Paranoid Schizophrenia, which is Chronic. As
already stated, the Personality Disorder already antedates any
of this. The Major Depression with Psychosis has been

intermttently found, previously not treated with antipsychotic
medi cine and now 3 years later is treated with anti psychotic
nmedi cat i ons. It is nmy belief he has Paranoid Schi zophreni a,
which is Chronic; it is not work-related; he is disabled; he
does need the nmedication. But again this is not work-rel ated,
according to Dr. Maggi o.

The parties deposed Dr. Longnecker on January 10, 2001 (EX
V) and the doctor reiterated his essential thesis that on
Decenber 7, 1994 he had “referred (Claimant) to the Menta
Heal th Center because he was havi ng consi derabl e nental health
probl ens dealing with his illness and his inability to work, and
was having severe depression. And, in fact, (the doctor) did
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send himto Mental Health Center at that tinme.” (EX V at 8)
According to Dr. Longnecker,
From other correspondence, he developed further

progressive nental deterioration, depression, and, in
fact, sonme psychotic behavior requiring a referral to

a psychiatrist. It appeared to ne at the time that
the patient did have severe underlying nental
pr obl ens, at times exhibiting sonme behaviora

problenms, and certainly nmentally, from a medical
st andpoi nt, needed to see a physician specializing in
the treatnment of this.

| did feel that he was certainly disabled for
functional enpl oynent because of his medical problens

and certainly from a psychiatric standpoint it
appeared to ne he was, although I'’m not qualified to
make that coment. Again, | felt that his - - basic
problem was that of chronic |I|iganmentous nuscular
strain to his |Iower back. | indicated to counsel and
to the insurance carriers that | felt as a result of

this injury he did have a permanency to me as of that
time of five percent of total body |oss with no heavy
bendi ng, stooping, lifting. | felt he could returnto
the work force in |light capacity if such were
avai l able, and if his educational background and such
were that he was retrainable.

Whet her this is possible under the circunstances,
again, | think | would bowto the nmental health people
in determning this, because Richard has had sone
obvi ous problens, that which probbly as of today have
not been satisfactorily resolved. | have not seen him
since then, however |I’m |l ooking at himtoday in this
conference.

(EX V at 9-10)

Wth reference to Claimant’s recent hospitalization, Dr.
Longnecker further testified as follows (EX V at 14-17):

And, Dr. Longnecker, with respect to the referral for
psychlatrlc treatment, are you aware of what treatment he has
recei ved?

A. | think I have a couple of reports docunented recently
referred to me from psychiatric adm ssion he had at Brentwood
Behavi oral Healthcare Center in M ssissippi in Jackson, under
the care of Dr. CGupta. This is dated recent, subm ssion dates
wer e Novenmber 2001 and Decenber 2001.
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. And that was sonmething that was provided by M.
McBride; is that correct, to you?

A. Yes, | think so.

An other than that, do you have any other records
regardlng hi s treatnment fron1a psychiatric standpoint?

A. Not available in ny records, no, | do not.

. And, Doctor, again, | asked you earlier if you would
defer to the psychiatrists who have exam ned or treated M.
McBride with respect to his ability to work from a nental
st andpoi nt, and you said you would; is that correct?

A. Absol utely.

Being that you also indicated your field was not
psychlatry, woul d you al so defer to the psychiatrists who have
seen or examned M. MBride with respect to their opinions on
causation and diagnosis of his nmental condition, if any?

A. Absol utely, sure.
Q And, Dr. Longnecker, another thing, you had indicated
that you had nmade a referral to - - for nental health services

as early as 1994, could you find where that referral is in you
file?

A. | think it occurred i n Decenmber of ‘94. 7 Decenber ‘' 94,
Ri chard has been advised to seek assistance from the Menta
Heal t h Center.

Q And M. MBride handed you a prescription pad?

A Yes, that’s correct.

Q Is that pad - - in your practice as an orthopedic
physician when you fill out a prescription I|ike that, is that

sonet hing you give to the patient, M. MBI de?

A. It could be. 1 think in Richard' s case he was having
consi der abl e probl ens, depression and so forth, and asked nme to
give him this for seeking nmental health therapy in Jackson
County, if my nmenory is correct, at Singing River Hospital
Syst ens.

The reason | ask, Dr. Longnecker, is because |’'ve
reviewed the letters that you've witten to Sue Silva with
Crawford & Conmpany, the letter you wote to nyself and his
former counsel, Jimy Hasler, and nowhere in any of the
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correspondence to any of those parties | nentioned do you
mention that he needed referral for psychiatric treatnment. Do
you show anywhere in your file where you wote to the insurance
conpany or soneone with your office wote to the insurance
conpany or enployer regarding a referral?

A. In Decenber of ‘94 ny office notes indicate that |
think we had referred himto the Mental Health Center in Jackson
County, Singing River Hospital System And | think that’s
consistent with the note that | just saw.

Q Can you find that for nme, Doctor?

A. January 7" of ‘98 | sent him with another one. I
t hought is was in Decenmber when | said he needed to go there.

(DI SCUSSI ON HELD OFF THE RECORD) ?

A. Yes, it says here Decenber 7t", 1994 where he had wor ked
for four days and then they fired him because of a drug test,
and then | referred himto the Mental Health Center, it clearly
i ndi cates, at the bottomof that. | think that’s the date that
the prescription was witten, also.

Wth reference to Claimant’s disability, Dr. Longnecker
further testified as follows:

EXAM NATI ON BY RI CKY McBRI DE:
Q How much disability did you award Richard MBri de?

A. | think ultimately | did say he had a permanency
associ ated with his back, and I estimated at one tinme and wote
a note to the point that he had five percent permanency as a
result of these injuries. He had limtations as |’ ve outlined.

Did Richard MBride request authorization for his
psychol ogi cal treatnent?

A. Did he request it?
Q. Yes.
A. Yes, he did, as according to my notes in Decenmber of

‘94, And | did, in fact, refer himto the Mental Health Center
in Jackson County Singing River Hospital System

(EX V at 20)

The Enployer again requests that Claimant’s claim for
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addi ti onal nmedical and conpensation benefits for the foll ow ng
reasons (EX Q:

This case is once again on remand to this Court fromthe
Benefits Review Board inasnuch as the Board is once again
attenmpting to substitute its opinion for this Court*s. Thi s
Court had previously concluded that the Enployer had submtted
sufficient evidence to rebut the presunption of causation
l'inking Claimant*s alleged psychological condition to his
enpl oynment. The Benefits Review Board, however, reversed this
Court*s hol ding regardi ng causation. Then this Court held that
Claimant was not entitled to any past nedicals for his
psychol ogi cal treatnment because Claimnt had never requested
aut hority. Furthernore, this Court relied on Dr. Maggio*s
opi nion that Claimnt was not disabled from a psychol ogi cal
standpoint. Finally, this Court also denied Claimant*s request
for nodification and found the medi cal docunments presented by
the Claimant in support of his notion for nodification to have
already been admtted into evidence and other docunents
submtted by Clainmant to be irrelevant or cunul ative, according
to the Enployer.

In their nmost recent Decision and Order, the Board hel d t hat
this Court did not address evidence in the record contradicting
Dr. Maggi o*s opinion regarding Claimant*s ability to performthe
alternate enploynment provided by the enployer. The Board al so
found that this Court erred in holding the documents subnmtted
by the Claimnt in support of his notion for nodification were
al ready part of the record, and thus, this Court nust consider
t hese docunents. Finally, the Board held that this
Adm ni strative Law Judge needed to address evidence in the
record that Cl ai mant had been referred for request ed
aut hori zation and for his psychol ogical treatnent.

The Enpl oyer again noves that the entire clai mbe denied for
the follow ng reasons (EX W:

By correspondence dated August 23, 2001, Halter Marine
submtted its Brief on Renmand addressing the issues raised by
the Benefits Review Board in its second Decision and Order
remanding this case to this Court. Since the filing of the
Brief on Remand, this Court re-opened the record to allow the
subm ssion of rebuttal evidence by the Enployer inasnuch as
Clai mtant continued to file various pleadings, docunents and
medi cal reports. The Enpl oyer has now submtted a current
medi cal report fromDr. Henry Maggio, followi ng a re-eval uation
of the Claimant on Decenber 13, 2001, and the Enployer has al so
subm tted the deposition of Dr. Longnecker taken on January 10,
2002. This Suppl enmental Brief on Remand specifically addresses
these two exhibits submtted by the Enployer as Enployer has
al ready submtted a Brief on Remand.
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DR. LONGNECKER S DEPOSI T1 ON

Dr. Longnecker’s deposition was obtained on January 10,
2002. In his deposition, Dr. Longnecker admtted that he had
not seen the Claimant in five to six years (P. 13). Dr .
Longnecker further acknow edged in his deposition testinony that
at the tinme he had | ast seen Claimant, that regardl ess of any

al | eged psychiatric condition, he still believed Claimnt could
return to work in light duty and eventually to regular duty (17,
18). Dr. Longnecker also testified that he had found no

significant objective findings with respect to Claimnt’s
condition stating:

| could not find anything objective to correlate with
his subjective conplaints. His tests were all nornal,
i ncluding an MRl study of his neck and | ower back. |
felt that his problem was nmuscul ar/ligamentous in
nat ure.

(See deposition, EX V at p. 12). Wth respect to any need for
psychiatric or psychol ogi cal treatnment, Dr. Longnecker testified
that he would defer to the psychiatrist involve in this case
with respect to any opinions regarding Claimant’s ability to
wor k and causation of any alleged nmental problens (pp. 10, 11;
21).

Wth respect to the August 20, 2001, correspondence witten
by Dr. Longnecker “To Whom it May Concern”, Dr. Longnecker
admtted that at the time he wote that report, he had not
examned the Claimant in nmre than five years (p. 25).
Furthermore, Dr. Longnecker admtted that that report was the
first time he had assi gned any pernmanent inpairment, noting that
prior to that tinme, he had never had any basis to assign an
i npai rnment (p. 25). Finally, Dr. Longnecker also testified that
he wrote the report at the request of Claimant (p. 13).

Cbvi ously, from Dr. Longnecker’s deposition testinony, it
is clear that he had no basis to assign a permanent i npairment
rating or permanent restrictions, having not exam ned the
Claimant in nore than five years and having last released
Claimant to return to work with no objective findings to support
any permanent disability. Regardl ess, however, Halter Marine
had al ready submtted testinony that it had suitabl e enpl oyment
available within Claimant’s work restrictions assigned by Dr
Longnecker at the tinme of his original release of Claimnt.
This Court has already heard testinmony from witnesses wth
Hal ter Marine that such work was avail able to Cl ai mant begi nni ng
Septenber 9, 1994 and woul d have been avail able to Cl ai mant but
for his termnation for failure of a drug screen. (See This
Court’s April 17, 1997, Decision and Order pp. 28, 29). It is
clear that from a physical standpoint, according to Dr.
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Longnecker, Claimnt is capable of work and was capabl e of work
in 1994 when Halter Marine returned himto work in a light duty
position, according to the Enployer’s essential thesis.

Wth respect to Dr. Longnecker’s referral for treatnment of
his alleged psychiatric condition, it is also clear from Dr.
Longnecker’s deposition testinony that Claimnt requested Dr.
Longnecker refer him to Mental Health Services as early as
Decenmber of 1994, but there is no indication in any of the
correspondence witten to Claimant’s counsel, the adjuster or
t he undersi gned counsel for Halter Marine that such a referral
had been made or was necessary. The first and only nention of
a referral for alleged psychiatric treatnment was on a Decenber
1994, prescription pad and office note which was not provided to
the Enpl oyer until after Claimant first raised the issue of an
al | eged psychol ogical injury at the first continued hearing on
Sept enber 23, 1996.°

SECOND EVALUATI ON BY DR. MAGGE O

Cl ai mnant was exam ned a second tinme by Dr. Henry Maggi o on
Decenmber 12, 2001. His report regarding that exam nation has
al so been submtted as an exhibit. As evidenced by Dr. Maggi o’ s
report, Dr. Maggio performed a very detail ed repeat eval uation
of Claimant reviewing his prior report and records, as well as
addi ti onal records and reports generated by Drs. Longnecker and
Gupta since his original evaluation.

According to Dr. Maggio' s report, Dr. Maggi o changed his
di agnosis fromhis original evaluation, stating:

The di agnostic inmpression of Richard McBride is on

Axis |: Maj or Depressive Disorder, Recurrent, with
Psychotic |deation. Paranoi d Schi zophreni a,
Chroni c

Axis Il: Personality Disorder Not O herw se Specified with

Features of Paranoia, Histrionic, and Avoi dant
Personality Traits.

Axis |11: Di abetes Mellitus.

5't is noted that in response to Claimant’s request, Dr
Longnecker subsequently issued one or nore reports regarding a
referral which were first provided to the Enployer well after
the hearing in this case. As raised in the Enployer’s Brief on
Remand and as previously noted in this Court’s prior Decisions,
the i ssue of an all eged psychological injury was first raised at
t he Septenber, 1996 heari ng.
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(See report, p. 7) Dr. Maggi o' s new diagnosis still includes no
finding of Post-Traumatic Stress Disorder, simlar to his
original diagnosis in 1997. 1In fact, Dr. Maggi o stated that at
the time he saw Claimnt on February 7, 1997 “there was no
i ndi cati on, no conpl aint, so synptomat ol ogy and no evi dence t hat
he had Post-Traumatic Stress Di sorder”, contrary to di agnoses of
Post - Traumatic Stress Di sorder made by Dr. Allen Hearne and Dr.
Kri shan Gupta. (See report, p. 8)

Of upnost inmportance, Dr. Maggi o di agnosed Chroni c Paranoid
Schi zophrenia which he described as a “major psychiatric
condition that has a thought disorder and a feeling disorder”
(p. 9) Dr. Maggio indicated that the condition is one that nay
not manifest itself imediately and instead a patient nmay
present with different synptomatol ogy and may become recurrent.
Dr. Maggio further noted that “it is interesting that
[ Cl ai mant’ s] has done so mainly when he is being evaluated for
sone reason” (p. 9). Finally, Dr. Maggio noted that there is
“no connection whatsoever between his work-related incident and
energence of his Paranoid Schi zophreni a over a five year period”

(p. 9).

Finally, Dr. Maggi o concluded that Cl ai mant was disabl ed
from the Chronic Paranoid Schizophrenia which is a nmgjor
psychiatric illness. According to Dr. Maggio, Clainmnt was
recei ving appropriate nedication for the condition (p. 10). Dr.
Maggi o went on to note that this condition, and subsequent
disability, was not caused by Claimant’s work injury, further
noting that the Claimant’s work injury “did not aggravate,
exacerbate or contribute to his condition.” Dr. Maggi o based
his opinion on the foll ow ng:

The history of schizophrenia is that it is not caused
or aggravated by work conditions, but rather it is a
condition that is probably genetic and is a m xture of
nat ure. The work incident did not cause this
schi zophr eni a. The incident was in 1994 and he was
mani festing anxiety and depression of [|ongstanding
dur ati on. I saw him in 1997 and he did not have
schi zophr eni a. It is only recently that he has had
clinical manifestations of it. There is no cause and
effect rel ationship.

(See Dr. Maggio's report, p. 11)

While Dr. Maggi o concluded that Claimant has a disabling
psychiatric condition, it is <clear from his npst recent
eval uation and report that the mental condition and resultant
disability is wunrelated to any work incident and was not
aggravated by the work incident at issue in this case. Dr .
Maggi 0’s recent evaluation and subsequent report provides
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further support to his original opinion that Claimnt did not
suffer froma work related psychiatric condition as originally
found by this Court in its initial Decision and Order of April
17, 1997.

I n conclusion, the Enployer submts:

Based on the recent deposition of Dr. Longnecker and report
of Dr. Maggio, along with the evidence and testinony previously
submtted by the parties, this Court should conclude that
Claimant has no work-related psychiatric condition and no
disability related to any work-related psychiatric condition
This Court should further conclude from a physical standpoint,
Claimant could have returned to work following his mnor
physical injury and that Halter Marine provided suitable
enpl oyment within Claimant’s work limtations. Claimnt should
be found entitled to no additional conpensati on beyond the date
he was returned to work and suitabl e enpl oynment inasnuch as his
subsequent termnation resulted from a violation of conpany
rul es. Cl ai mant should be found entitled to no additiona
medi cal treatment for his non-work related psychiatric
condition.®

The issues herein as a result of the third remand by the
Board are as foll ows:

l. WHETHER THE CLAI MANT HAS THE ABI LI TY, FROM A MENTAL OR
PSYCHOLOG CAL STANDPO NT TO PERFORM SUCCESSFULLY THE
REQUI REMENTS OF THE ALTERNATI VE EMPLOYMENT PROVI DED BY
HALTER MARI NE.

1. WHETHER THI S COURT ERRED | N HOLDI NG THAT EMPLOYER WAS
NOT LI ABLE TO CLAI MANT FOR PAST MEDI CAL TREATMENT

[11. WHETHER THI S COURT ERRED | N CONCLUDI NG THAT CLAI MANT' S

NEWY SUBM TTED EVIDENCE |S | NSUFFI CIENT TO SHOW A
CHANGE | N CONDI TI ON OR A M STAKE OF FACT.

On the basis of the totality of this record and having
observed the denmeanor and heard the testinmony of a credible
Cl ai mant, except as noted below, | nmake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in

6l agree conpletely with the Enployer but | am constrained
to issue this decision in view of the “Law of the Case”
doctrine, as di scussed above.
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this matter, is entitled to determne the credibility of the
Wi t nesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Tri nmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Quiberson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcones withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's mal ady and
his enpl oyment activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Clai mnt's
uncontradicted «credible testinmony alone nmay constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
t he reqU|renEnt that a claimof injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has hel d t hat
“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enployment as well as out of
enploynent."” United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wrkers' Conpensation Prograns, U. S. Dep t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U.S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairnent is plainly insufficient to shift the
burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'
Conmpensation Progranms, U.S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
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56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the claimant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethl ehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wirks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evidence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

As noted, to establish a prim facie case for invocation of
the Section 20(a) presunption, claimnt must prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director

ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant's harm and his enploynent, the presunption no
| onger controls, and the issue of causation nust be resolved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term na
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Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prinm
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. The Board has held that credible
conpl ai nts of subjective synptons and pain can be sufficient to
establish the elenent of physical harm necessary for a prinma
facie case for Section 20(a) invocation. See Syl vester v.
Bet hl ehem Steel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenments to establish that he experienced a
work-related harm and as it is undisputed that a work acci dent
occurred which could have caused the harm the Section 20(a)
presunption is invoked in this case. See, e.g., Sinclair v.
United Food and Commercial Wrkers, 23 BRBS 148, 151 (1989).
Mor eover, Enployer's general contention that the clear wei ght of
the record evidence establishes rebuttal of the pre-presunption
is not sufficient to rebut the presunption. See generally
Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presumption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirement means is that the
enpl oyer nust offer evidence which negates the connection
bet ween the all eged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of |law to rebut the presunption because
the testinmony did not conpletely rule out the role of the
enpl oynment injury in contributing to the back injury. See also
Cairns v. Matson Termnals, Inc., 21 BRBS 299 (1988) (nedica
expert opinion which did entirely attribute the enployee’'s
condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunption where the expert
equi vocat ed sonewhat on causation el sewhere in his testinony).
Where the enpl oyer/carrier can offer testinony which severs the
causal link, the presunption is rebutted. See Phillips wv.
Newport News Shipbuilding & Dry Dock Co., 22 BRBS 94 (1988)
(nedical testinony that claimant’s pul nonary problenms are
consistent with cigarette snmoki ng rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nmedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
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the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
come in to play only in the enployee’'s establishnment of the
prima facie elements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5'" Cir.
1968), cert. denied, 395 U.S. 920, 89 S. C. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Greenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Geenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

The probative testinmony of a physician that no rel ationship
exi sts between an injury and a claimant’s enploynment is
sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substantial countervailing evidence to sever the connection
between the injury and the enploynment, the Section 20(a)
presunption no |longer controls and the issue of causation nust
be resolved on the whole body of proof. Stevens v. Taconmm
Boat bui | ding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence,
may place greater weight on the opinions of the enployee’s
treating physician as opposed to the opinion of an exam ni ng or
consulting physician. In this regard, see Pietrunti v.
Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d Cir. 1997).
See also Anps v. Director, OACP, 153 F.3d 1051 (9" Cir. 1998),
amended, 164 F.3d 480, 32 BRBS 144 (CRT) (9'" Cir. 1999), cert.
denied, 120 S.Ct. 40 (1999).

| amaware of the nost significant opinion of the U S. Court
of Appeals for the Fifth Circuit wherein that Court takes issue
with and categorically rejects the Board’ s requirenent that the
Cl ai mant nust prevail unless the Enpl oyer provides specific and
conprehensi ve nedical evidence in the form of an unequivocal
medi cal opinion totally ruling out any connection between the
all eged bodily harm and the maritinme enploynment. In this
regard, see Conoco, Inc. v. Director, ONCP (Prewitt) 194 F.3d
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684, 33 BRBS 187 (CRT) (5'" Cir. 1999), and the inport of this
case has already been discussed above.

I njury

The term "injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oynent
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, O fice of Wirkers Conpensation
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath lIron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Company, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mudrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sole cause, or prinmary
factor, in a disability for conpensati on purposes. Rat her, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensabl e. St rachan Shi ppi ng
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The term injury includes the
aggravation of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnful substance nmanifest
t hensel ves and cl ai mant beconmes aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
become have been aware, of +the relationship between the
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enpl oynment, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Hanm |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tinme as a
result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. Wiite, 584 F.2d 569 (1st Cir. 1978).

As al ready noted above several tines, | have already found
and concluded that Claimnt’'s relatively mnor incidents
occurring on March 3, 1994 and April 13, 1994, respectively,
constitute work-related injuries. As al so noted above, the
Board, notw thstanding ny judgnent, concluded that Claimnt’s
psychol ogi cal problenms, as a matter of law, also constituted a
work-related injury’, and the issues on this third remand have
al ready been delineated above.

Enpl oyer correctly points out it goes w thout saying that
t he Decision of the Adm nistrative Law Judge nust be affirnmed if
it is rational, supported by substantial evidence and in
accordance with the law 33 U S.C. 8§ 921 (b)(3); O*Keefe v.
Smth Associates, 380 U S. 359 (1965); Atlantic & Gulf
St evedores, Inc. v. Director, OWP, 542 F.2d 602 (3rd. Cir
1976). It has been held that the Board cannot re-wei gh evidence,
unli ke the Adm nistrative Review Board in its de novo revi ew of
this Judge’s decision, but may only inquire into the existence
of evidence to support the findings. If the evidence exists, the
Deci si on and Order should be affirnmed. South Chi cago Coal & Dock
Co. v. Bassett, 104 F.2d 522, 528 (7th Cr. 1939), aff’'d. 309
U S 251 (1940); Hislop v. Marine Termnals Corp., 14 BRBS
927(1982). The Board nust accept the findings of the
Adm ni strative Law Judge whenever they are not “inherently
incredi ble or patently unreasonable”. Cordero v. AAA Machine
Shop, 580 F.2d 1331 (9th Cir. 1989). It is inmterial that the
facts permit the drawing of different inferences or even that
t he Board would reach a different conclusion on the sane facts.
Cardillo v. Liberty Mutual Insurance Go., 330 U S. 469(1942).

l. VWHETHER THE CLAI MANT HAS THE ABILITY, FROM A MENTAL OR

‘I note that the Board used an incorrect |legal standard in
requiring that Dr. Maggi o nust make that unequi vocal statenment
inruling out any and all connection between the alleged bodily
harm and the maritime enploynment. That incorrect standard has
been rejected by at least four Circuit Courts, including the
Fifth, in whose jurisdiction this claimarises. See footnote 1.
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PSYCHOLOG CAL STANDPO NT, TO PERFORM SUCCESSFULLY THE
REQUI REMENTS OF THE ALTERNATE EMPLOYMENT PROVI DED BY HALTER
MARI NE.

Enmpl oyer submits that this Court did not err in according
Dr. Maggi o*s opinion nore weight than those of Drs. Gupta and
Hear ne even though Cl ai mant was hospitalized by Dr. Hearne, five
days after Dr. Maggio nmet with Clai mant.

It has |ong been held that an Adm nistrative Law Judge is
not bound to accept an opinion or theory of any particular
medi cal exam ner. See Banks V. Chicago Grain Trimrers Assnh.
Inc., 390 U S. 954 (1968). Furthernmore, an Adm nistrative Law
Judge is entitled to weigh the evidence and draw his own
inferences fromit. See Todd Shipyards Corp. v. Donovan, 300
F.2d 741 (5th Cir. 1962). It is also well established that the
Adm ni strative Law Judge has sol e discretion to accept or reject
all or any part of the testinony according to his judgnent.
Cal beck v. Strachan Shipping Go., 306 F.2d 692 (5th Cir. 1962),
cert. denied 372 U S. 954 (1963).

The Fifth Circuit has affirmed the premse that an
Adm ni strative Law Judge is entitled to accept or reject any
part of an expert’s® testinmony when the testinony of medical
experts is at issue. See Mendoza v. Marine Personnel Co.. Inc.,
46 F.3d 498 (5th Cir. 1995 ) (citing Avondal e Shi pyards. Inc. v.
Kennel, 914 F.2d 88 (5th Cir. 1990)). In Kennel, the Fifth
Circuit held that an Adm nistrative Law Judge is not bound to
rule in favor of one party sinply because that party has nore
numerous or nore highly trained experts and, instead, the
Admi nistrative Law Judge as the fact-finder is entitled to
consider all credibility inferences. Kennel, 914 F.2d at 91.

Empl oyer further submits that the only credible nedical
evidence in this case indicates that Claimant is not disabled
fromhis psychol ogi cal condition and does not suffer from post-
traumatic stress disorder. Further, the treatnment by Drs. Hearne
and Gupta is neither reasonable nor necessary, as there is no
cause for Claimnt to have traveled four hours fromhis honme to
receive treatnment for a condition which he does not have. Dr.
Maggi o concl uded t hat Cl ai mant *s al | eged psychol ogi cal condition
was being treated appropriately at the Mental Health Center with
“mld medication,” further indicating that the treatnents
of fered by Drs. Hearne and Gupta were totally unnecessary. Here,
this Court made credibility determ nations and specifically

8Drs. Hearne and Gupta diagnosed post-traumatic stress
di sorder, a condition that was rul ed out by Dr. Maggi o, the only
credible nedical opinion in this case, according to the

Enpl oyer.
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rejected the opinions of Drs. Gupta and Hearne, according to the
Enpl oyer.

The only credible evidence from a nedical standpoint
regarding Claimnt*s alleged psychological condition is the
opi nion of Dr. Maggi o. Regardless of the Board*s determ nation
on appeal that Claimant has proven a causal connection between
hi s psychol ogical condition (aided by the presunption) and his
alleged work injuries, the fact remmnins that Dr. Maggi o*s
opinions are the only credible opinions in this case, and he
ruled out post-traumatic stress disorder and any disability
associated with Claimnt*s alleged psychological condition,
according to Enployer’s essential thesis.

In this Court=*s original Decision and Order, the opinions
of Drs. Gupta and Hearne were specifically rejected and very
preci se reasons for the rejection were stated. Specifically, at
page 25 of this Court’s April 17, 1997 Decision and Order, this
Court stated:

| cannot accept those opinions (of Drs. Gupta and
Hearne for the follow ng reasons:

(1) They are based primarily on Cl ai mant*s subj ective
conpl ai nt s;

(2) They are based on inconplete and exaggerated
hi story reports;

(3) Cl ai mant did not seek such psychol ogi cal
evaluation until slightly over two years after his
term nation by the Enployer for use of an illicit
drug, although as the recipient of Social Security
disability benefits, he certainly had access to
appropri ate psychol ogi cal and/ or psychiatric treatnent
t hrough a nedical provider authorized (and paid) by
the Social Security Adm nistration;

(4) Dr. Gupta and Dr. Hearne did not have the benefit
of a review of Claimnt*s conplete nedical records,
especially those of Dr. Longnecker, the treating
ort hopedi st.

(Original Decision and Order, p. 25)

The Enpl oyer submtted the nedical evaluation of Dr. Henry
Maggi o, a psychiatrist in Gulfport, M ssissippi, and the Court
consi dered that and presented specific reasons why Dr. Maggi o*s
opi nion was accepted over that of Drs. Gupta and Hearne.
Specifically, this Court stated:
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On the other hand, | have accepted the well
reasoned and well docunented opinions of Dr. Maggi o as
| find his opinions to be nost probative and
persuasive for the follow ng reasons:

(1) Dr. Maggio had the benefit of a conplete, social
and enpl oynent history relating to Clai mant;

(2) The doctor was afforded the opportunity to revi ew
all of Cl aimnt*s nedical records;

(3) The doctor performed a thorough, three hour
psychiatric evaluation and performed the appropriate
testing; and

(4) The doctor recognized, as | did, that C ai mant was
exaggerating his synptonms, as well as exactly what
happened on March 3, 1994 and April 13, 1994.

(Original Decision and Order, p. 25)

Enpl oyer submits that this Adm nistrative Law Judge, as the
trier of fact, also weighed the credibility of the wtnesses,
including the Claimant, and C aimant*s inconsistencies and
i ncredi ble testinmny support the Court=*s conclusions that the
opi nions of Drs. Hearne and Gupta should be rejected. First, the
record is replete with instances of Clainmant*s exaggerations
which the Board continues to ignore!! A review of each nedical
hi story obtai ned by the vari ous physicians involved in this case
shows not one consistent report of the incidents involved.
Speci fically, as evidenced by the deposition testinmony of Drs.
Gupt a and Hearne, both doctors were intentionally led to believe
that the all eged incidents involved in this claimwere nuch nore
serious than the testinmony and evidence reveal. For exanple,
regarding the second alleged incident, Claimnt advised Dr.
Gupta that he was suspended in the air 25 feet above ground.
This allegation was proven totally false by the testinmony of
Claimant himself at trial, along with testinony of other
w tnesses. This Court specifically noted that Dr. Gupta
“received highly exaggerated reports of the March 3, 1994 and
April 13, 1994 incidents” at page 14 of his Decision and Order.

Claimant alleges in his Petition for Review, as he did at
trial, that the drug screen was “fixed in order to have him
term nated,” yet on the other hand, he admtted at trial that he
was a drug user and after maki ng such adm ssion, he all eged that
same was the result of his work injury.?® Again, while adm tting
at trial that he used cocaine, Claimnt had never told Dr.

Wi ch is specifically denied by the Enployer.
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Hearne or Dr. Gupta of his illicit drug use until they were
advi sed in deposition regardi ng sane.

Enpl oyer al so points out that this Adm nistrative Law Judge
al so noted that neither Drs. Gupta nor Hearne, nor the staff of
ei ther Doctor, requested authorization from Halter Marine for
their treatment of Claimnt. This Court also found it
significant that Drs. Hearne and Gupta did not have the benefit
of all of Claimant’s nedical reports, including the reports of
Dr. Longnecker for treatnment of Claimant’s alleged physical
ailments. These were not the only records they did not have,
and i nstead, the absence of records that were nade available to
Drs. Hearne and Gupta went much further. In fact, at page 15 of
t he Decision and Order, this Court noted that Dr. Gupta was “not
aware of the results of the MWl adm nistered by Dr. Hearne or
whet her Dr. Manni ng had adm ni stered such tests.” The tests (the
MWPl ) adm nistered by Dr. Hearne, even suggested Clai mant was
exaggerating, and Dr. Hearne admtted it was “of borderline
validity” (See Decision and Order, p. 15). Dr. CGupta, to whom
Claimant was referred by Dr. Hearne, did not even have the
benefit of a very inportant test or its significant findings,
the results of which Dr. Hearne apparently just discounted. |d.
(See Decision and Order, p. 15.)

The Enpl oyer al so submits that the fact that Drs. Hearne and
Gupta did not have the nedical records of Dr. Longnecker or any
ot her physician is of further significance. Had Drs. Gupta and
Hearne had those nedical records, they would have noted the
totally inconsistent history of alleged injury given by Cl ai mant
as reflected in Dr. Longnecker’'s and Dr. Whitlow s reports,
conpared to the history obtained by them In fact, both
physi ci ans were under the inpression that Cl ai mant had suffered
sonme head trauma, with Dr. Hearne recording a history that
Cl ai mnt had been beaten in the head by his supervisor with a
bl unt object, an allegation that was shown conpletely fal se and
was not borne out by the nedical records or testinony.

On the other hand, Dr. Maggi o*s report contained a precise
statenent of the medical records reviewed by him which included
all medical records available in this case, even those of Dr.
Gupta and Dr. Hearne. Dr. Maggi o perfornmed a thorough eval uation
and issued an even nore thorough report that was noted to be
well reasoned by this Court. A review of Dr. Maggi o*s report
i ndi cates that Claimnt*s conplaints of his alleged injuries
were very exaggerated, and Claimant even denied to Dr. Maggio
that he had a drug problem?® according to the Enployer.

%Even the physician who examined Claimnt for Social
Security purposes suspected that Claimant had a drug abuse
problem Again, this is contradictory to Claimant*s all egations
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Thus, this Court previously addressed the credibility of Dr.
Maggi o and listed nore than substantial evidence in support of
its finding. This Court’s finding should stand, according to
t he Enployer’s counsel who also points out that there was no
claimof a psychological injury until two years after the work-
related injury and after his dismssal for cause by the

Enpl oyer.

The record is <clear: the first allegation of any
psychol ogi cal condition was on Septenmber 23, 1996 at the first
adm nistrative hearing on this matter. C aimnt*s counsel
acknowl edged that there had been no prior nention of a
psychol ogi cal problem as recognized by this Court. (TR 17) At
the time of the first hearing, Attorney Hays had just recently
been brought into the case. Wth Attorney Hays* invol venent
cane a whirlwi nd of activity, with Cl ai mant engagi ng i n bl at ant
so-cal l ed “doctor shoppi ng” and seeki ng psychol ogi cal and nent al
treatment fromphysicians with whomhe had never before treated.
This Court also extended the discovery deadline to allow the

Cl ai nant and Enpl oyer to develop this point. On the second
hearing in this mtter, after the extended deadline for
di scovery had el apsed, Claimnt had still not conplied wth

di scovery in regards to this matter. At this hearing, Enployer
once again informed this Court that they had not received any
medi cal from Cl ai mnant regardi ng the psychol ogical matters. (TR
34)

As evi denced by the attachments (the menorandum of i nform
conference, the pre-hearing statenent of Clainmant and the 8(i)
Settlenent Petition), Claimant had never before raised his
al | eged psychol ogi cal condition as an issue in this case. By the
time this case was originally set for hearing, Clainmnt was on
his third |lawer (as evidenced by the attachnment, he was
originally represented by Jimy Hasser, John Grout and Curtis
Hays) and only attorney Hays chose to raise the issue of a
psychol ogi cal condition at the time of hearing. As such, this
Court was absolutely correct that claimnt raised no claimfor
a psychological injury until two years after the work rel ated
injury, according to the Enpl oyer.

Despite this Court’s conclusion, in its Decision, the Board
poi nted out a prescription for Ativan witten by Dr. Longnecker
in June of 1994 as indicative of notice to Halter Marine
regardi ng Clai mant’ s psychol ogi cal problens. |In their obvious
effort to direct this Court’s decision-nmaking and fact-finding,
the Board fails to note the prescription is just that, a

t hat he has no drug problem and contradictory to his contention
in his Petition for Reviewthat if he has a drug problem it is
related to his enpl oynment.
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prescriptionwth no diagnosis or statenent regardi ng causati on,
or the etiology thereof or the nature and extent thereof. The
mere fact that Claimnt was prescribed anti-anxiety nedication
cannot justify two leaps of faith: (1) that the Enployer was
made aware of this prescription and its purpose and (2) that the
Enpl oyer was aware or should have been aware of the work-
rel atedness of this prescription. |Is the Board suggesting that
an enployer has the burden of checking the Physicians Desk
Reference (PDR) for every single nedication prescribed by a
physician to determ ne what condition that medication my be
prescribed for and to then either authorize or controvert a
prescription despite the fact that Claimnt did not seek
aut horization for the nedical condition? Placing such a burden
on an enployer is ridiculous and the Board, |ike the Claimnt,
is grasping at straws, according to the Enployer’s spirited
defense of this claim

Further, the first medi cal records fromSi gning Ri ver Ment al
Heal t h Servi ces are dated November 29, 1994. There is nothing
inthe record that indicates that Cl aimant was treated regularly
at Singing River Mental Health and nothing to suggest the
treatment was for a work-related condition. On the contrary,
Claimant was told to follow up at Singing River Mental Health
only after suffering “Ativan withdrawal s”. Therefore, Claimnt
was not seen at Singing River Mental Health for a psychol ogi cal
di sorder but rather for wthdrawals from the nmedication
prescri bed by Dr. Longnecker. Furthernore, although Clai mant may
have sought treatnment in Novenmber of 1994 at Singing River
Mental Health Center there is no indication that Enployer was
aware of that fact or even that anyone including the Cl aimnt
was aware of the alleged work-relatedness of his alleged
psychol ogi cal problenms. On the contrary, the i nformal conference
was held on Novenber 8, 1994 and there was no nention of a
psychol ogi cal disorder or any need for anxiety nmedication,
according to the Enpl oyer.

Finally, Cl aimnt reached maxi mum medi cal inprovenment for
his physical injury and the only injury of which Halter Marine
was aware, no later than Novenber, 1994. Dr. Longnecker*s
referral to a psychiatrist is dated Decenmber 7, 1994. This
referral was five (5) nonths after Claimnt was released to
return to work and alnmost three (3) nonths after C ai mant
returned to work and was termnated. This referral was after
Cl ai mant reached maxi num nedi cal i nprovenent and after Cl ai mant
suffered from Ativan w thdrawals. Furthernore, there is no
i ndication that Claimnt even utilized this referral

Cl ai mant may have recei ved psychol ogical treatnment prior to
mentioning his psychological problems at the hearing on
Sept ember 26, 1996; however, the Enployer cannot be held
responsi ble for what it did not know and the i nformal conference
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also clearly indicates that the Claimnt did not inform anyone
of any psychological condition. This Court did not err in
hol di ng t hat Cl ai mant *s psychol ogi cal conpl aints arose two years
after the incident because that is when they were first nmade
apparent to the Enployer and this Court as an alleged work-
related injury.

As the Board has already held, under an incorrect | egal
standard to be reviewed eventually by the U S. Court of Appeals
for the Fifth Circuit, that Claimnt’s psychol ogi cal problens
constitute, as a matter of law, a work-related injury, that
concl usion constitutes the “Law of the Case” and is bi ndi ng upon
the parties at l|east until such time as nmy April 17, 1997
original decision is reviewed under the substantial evidence
standard by the Fifth Circuit.

Thus, as the Claimant’s psychol ogi cal problens constitute
a work-related injury and as the Board has held, at |east
inplicitly, that Claimnt gave tinely notice thereof to the
Enpl oyer and as the Board has remanded this claimto detern ne
whet her Claimant is unable to return to work at any job from a
psychol ogi cal standpoint, such issue shall now be resol ved.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition alone. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimnt's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has t he burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his fornmer enploynment because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oyment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently

-58-



tried. New Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimnt generally need not show that he has tried to
obtain enpl oynent, Shell v. Tel edyne Movi ble Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
w |l lingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynment is showmn. W I son v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

To put this issue in proper perspective, | shall again quote
the specific |anguage of the Board in its January 10, 2001
Deci si on begi nning on page 4:

“We first address claimant’s challenge tothe adm nistrative
law judge’'s denial of disability benefit for claimnt’s
psychol ogi cal condition in the Decision and Order on Remand. As
it is undisputed that clainmnt cannot performhis usual work due
to his work injury, the burden shifted to enployer to
denonstrate the availability of suitable alternate enpl oynment
that claimant is capable of performng. See Darby v. Ingalls
Shi pbuilding, Inc., 99 F.3d 685, 30 BRBS 93 (CRT) (5'" Cir.
1996); M jangos v. Avondal e Shi pyards, 948 F.2d 941, 25 BRBS 78
(CRT) (5t Cir. 1991); New Oleans (Gulfw de) Stevedores v.
Turner, 661 F.2d 1031, 14 BRBS 156 (CRT) (5'" Cir. 1981).
Enpl oyer may neet its burden of showing suitable alternate
enpl oyment by offering claimant a job which he can perform
withinits own facility. See Darby, 99 F.3d at 688, 30 BRBS at
94 (CRT); Darden v. Newport News Shi pbuilding & Dry Dock Co., 18
BRBS 224 (1986). The Board has held that where claimnt has
been discharged from a light duty job within enployer’s own
facility for violation of a conpany rule, and not for reasons
related to his disability, enmployer may use that position to
satisfy its burden of showi ng suitable alternate enploynment if
it has established that claimant is, in fact, capable of
perform ng the duties of that position. Thus, if enployer has
denonstrated that clainmant is able to performthe job within its
facility, the fact that the position is no |onger available to
claimant, due to his discharge for reasons unrelated to his
di sability, does not inpose upon enployer the additional
requirenment to show different suitable alternate enploynment
outside its facility. See Brooks v. Newport News Shi pbuil ding
& Dry Dock Co., 26 BRBS 1 (1992), aff’'d sub nom Brooks v.
Director, OANCP, 2 F.3d 64, 27 BRBS 1000 (CRT) (4th Cir. 1993);
see also Manship v. Norfolk & Western Ry. Co., 30 BRBS 175
(1996). Regarding this issue, the physical ability to perform
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a job is not the exclusive determ nant whether the identified
position constitutes suitable alternate enploynent; rather, the
adm ni strative | aw judge nust consi der whet her cl ai mant has the
ability, from a nental or psychological standpoint, to
successfully perform the requirements of the position. See
Ledet v. Phillips Petroleum Co., 163 F.3d 901, 32 BRBS 212 (CRT)
(5t Cir. 1999); Arnfield v. Shell Ofshore, Inc., 30 BRBS 122
(1996).

“Thus, in the case at bar, the relevant inquiry in
determ ni ng whether the nodified duty position in enployer’s
facility satisfies enployer’s burden of establishing the
avai lability of suitable alternate enploynent s whether
claimant’s work-rel ated psychol ogi cal problens prevent himfrom
perform ng the duties of that job. See Arnfield, 30 BRBS at
123. The adm nistrative |aw judge determned, in this regard,
that claimant’s psychol ogi cal condition does not preclude his
performance of the job in enployer’s facility.* In reaching
this conclusion, the admnistrative |law judge credited the
opi nion of Dr. Maggio, a psychiatrist who reviewed claimnt’s
medi cal records and, on February 7, 1997, conducted a
psychi atri c exam nation of claimant on behal f of enpl oyer.'? The
adm nistrative law judge found the opinions of claimnt’s
treating psychiatrist Dr. Gupta and treating psychol ogi st Dr.
Hearne that claimant is totally disabled by his psychol ogi cal
conditi on were outwei ghed by the contrary opinion of Dr. Maggi o
and by the adm nistrative | aw judge’s observation of claimnt’s
deneanor. In giving determ native weight to Dr. Maggio’'s

1The holding in Marino v. Navy Exchange, 20 BRBS 166
(1988), cited by the adm nistrative |aw judge in support of his

decision to deny claimant the disability award sought, is
i napposite to the issue of disability presented in the instant
case. In Marino, the Board held that a psychol ogical injury
arising wholly from a legitimte personnel action is not
conpensabl e. In the instant case, the work-related incidents
giving rise to the psychological injury were the March 1994
assault and April 1994 crane incident, not the claimnt’s

di scharge in Septenber 1994.

2Dr. Maggi o di agnosed claimnt, first, w th an adjustnent
disorder with mxed enotions of anxiety and depression,
resol ving, and indicated that claimnt could return to work
whi | e taking the nedicati ons prescribed for that condition. Dr.
Maggi o al so di agnosed subst ance-i nduced psychosis in rem ssion,
and personality disorder not otherw se specified with features
of paranoia, histrionic and avoi dant personality disorders, and
stated that these conditions do not prevent claimant’s returnto
wor k. EX 1.
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opi nion that claimnt’s psychol ogi cal disorders to not prevent
him from working for enployer, the admnistrative |aw judge
found it noteworthy both that claimant’s psychol ogi cal condition
did not arise until two years after he had stopped working and
that this condition is due solely to personal factors. See
Deci sion and Order on Remand at 23-24. The administrative |aw
judge’s finding, that claimnt’s psychol ogi cal condition did not
arise until two years after he stopped working, is not supported
by substantial evidence. Contrary to the administrative |aw
judge’'s finding, the record reflects that Dr. Longnecker
prescribed the antianxiety nmedication Ativan to claimnt as
early as June 1994. See EX 9. A few days after claimnt’s
supply of Ativan ran out, he sought treatment on Novenber 11,
1994, at Singing River Hospital Enmergency Departnment, where he
was di agnosed with acute anxiety, probably secondary to Ativan
w t hdrawal , and was referred for followup treatnent at Singing
Ri ver Mental Health Center. See ALJ EX 12, 49. On Novenber 29,
1994, claimant initiated treatment with Singing River Mental
Health Center; he was initially seen for therapy and
subsequently was also seen by Dr. Feldberg, a Mental Health
Cent er psychiatrist, for the psychopharmcol ogi cal managenent of
hi s di agnosed post-traumatic stress disorder.!® See ALJ EX 49.
In addition, the record contains a referral for nental health
treatment from claimant’s orthopedist, Dr. Longnecker, dated
Decenmber 7, 1994, as well as a follow up note dated January 7,
1998 fromDr. Longnecker stating that, after first being seen on
May 5, 1994, claimant progressively devel oped depression and
psychoti c behavior requiring referral to a psychiatrist. See CX
9; ALJ EX 12. Thus, as the adm nistrative |aw judge erred in
relying, in part, on this finding to support his ultimte
conclusion that <claimant’s psychological condition is not
di sabling. See generally Janes J. Flanagan Stevedores, Inc. v.
Gal | agher, 219 F.3d 426, 430, 34 BRBS 3, 37 (CRT) (5' Cir.
2000) .

“Furthernore, in electing to give determ native weight to
Dr. Maggio’'s opinion that <claimant is not disabled, the
adm ni strative | aw judge failed, on remand, to address evi dence
in the record which contradicts Dr. Maggi 0o’ s opinion regarding
claimant’s ability to return to work. Specifically, the record

B3Cl ai mant additionally underwent a psychol ogi cal eval uati on
by Dr. Pickel as part of a Social Security disability
determ nation. On the basis of his exam nation of claimnt on
March 21, 1995, a psychol ogical testing conducted on March 21,
1995 and April 18, 1995, and review of Singing River Menta
Heal th Center records reflecting claimnt’s continuing treatnent
there, Dr. Pickel mde a provisional disagnosis of major
depression with possible psychotic synptonms, to be confirnmed by
Dr. Feldberg. ALJ EX 49.
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reveals that on February 12, 1997, five days after Dr. Maggi o’ s
exam nation of claimant, Dr. Gupta admtted claimnt to Charter
Hospital, as claimant was experiencing psychotic synptons
including auditory and visual hallucinations and paranoia.
During this hospitalization, claimnt was treated for post-
traumati c stress disorder and maj or depressive di sorder, and was
prescribed antipsychotic nmedications in addition to the
anti depressant and anti anxi ety nmedi cati ons that already had been
prescribed. On March 1, 1997, clai mant was di scharged fromthe
hospital for outpatient nmental health treatnment, but he was not
released to return to work. See CX 6.

“We therefore vacate the admnistrative |law judge's
determ nation, in his Decision and Order on Remand, that
claimant’s psychol ogi cal condition is not disabling, and remand
the case for consideration of all of the evidence of record
regardi ng whether enployer met its burden of establishing that
claimant, in light of his work-related psychol ogi cal condition
is capable of performng the restricted duty position in
enpl oyer’s facility. See generally Ledet, 163 F.3d at 90, 32
BRBS at 214-215(CRT)."

Mor eover, the Board also held, as a matter of |aw, that
Cl ai mant had submtted sufficient evidence in support of his
Motion For Modification, that the notion nust be considered,
that the record should be reopened and that the parties should
be given the opportunity to submt additional evidence in
support of their respective positions. | have done so and the
partigs were given until February 15, 2002 to fully perfect this
record.

This Adm nistrative Law Judge, having again reconsidered
this closed record inlight of the Board s directions, now finds
and concludes that Claimant 1is totally disabled by his
psychol ogi cal problens that have been variously diagnosed as
follows: “an adjustnent disorder with m xed enpti ons of anxiety
and depression, resolving,” as well as a “substance-induced
psychosis in rem ssion and personality disorder not otherw se
specified with features of paranoia, histrionic and avoi dant
personal ity disorders” (Dr. Maggio, EX 1); “psychotic synptons
i ncludi ng auditory and visual hallucinations and paranoia,” as
well as “post-traumatic stress disorder and maj or depressive
di sorder” (Dr. Gupta, CX 6); “major depression with possible
psychotic synptoms” (Dr. Pickel, ALJ EX 49); “major depressive
di sorder” (Dr. Hearne, CX S)

The nedi cal evidence has al ready been thoroughly reviewed
by this Adm nistrative Law Judge and, pronpted again by the
Board, | initially point out that only M. Maggi o opi nes that
Claimant is able to return to work and performthe duties of the
alternate job offered him by the Enployer.
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As already noted, Claimnt cannot return to work at the
Enpl oyer’ s shi pyard because he “flunked” several drug tests and
because the Departnment of Defense revoked his security
cl earance.

Dr. MF. Longnecker, Claimant’ s treating physician since at
| east May 5, 1994, issued the follow ng report on August 20,
2001 (CX J):

“RE: Richard MBride
“To Whom It May Concern:

“The following information is submtted on Richard MBride.
Encl osed you will find nmy original note on 13 June 1994 to
Crawford & Co. in Metairie, LA. His problens froman orthopedic
st andpoi nt were basically |iganentous nuscular in nature. He
had however devel oped severe nental health problenms and was
referred to the nmental health center in Decenber of 1994. I
al so in January of 1998 indicated he had progressively devel oped
ment al depression and psychotic behavior requiring referral to
a psychiatrist. Patient has not been seen since that tine. It
appears to ne at this point that the patient has had psychiatric
probl ens, nental depression, and at tines psychotic behavior
which required referral to a psychiatrist. Further follow up
|’ m sure can be obtained from the psychiatrist that has been
treating him Should this be the case, then | would feel from

a psychiatric standpoint and | am sure that this wll be
confirmed by this treating psychiatrist that he is not capable
for gainful enploynent. You will note that there is a
prescription dated May 16, 1996 where | indicated final
di agnosis was chronic lunbar sacro strain with 5% total body
loss with limtations to avoid heavy lifting, bending, or
st oopi ng. | felt that he could do light work if his mental

status was such that he could be re-trained to engage in that
type activity.”

Accordingly, in view of the foregoing, and keeping in m nd
that Dr. Maggi o exani ned Cl ai mant on February 12, 1997 and t hat
five (5) days later, Dr. Gupta admtted Claimant to Charter
Hospital as Claimant was experiencing psychotic synptons
i ncludi ng auditory and visual hallucinations and paranoi a, and
during this hospitalization, Claimant was treated for post-
traumati c stress di sorder and maj or depressive di sorder, and was
prescribed anti-psychotic nedications in addition to the
anti depressant and anti anxi ety nedi cations that al ready had been
prescribed, | now find and conclude that on March 1, 1997
Cl ai mant was di scharged fromthe hospital for outpatient nental
health treatnent, but he was not released to return to work.
See CX 6.
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The record also reveals that Dr. Gupta had previously
hospitalized Claimant at Charter Hospital on Novenmber 24, 1996.
Claimant was treated at that facility for major depressive
di sorder with psychosis, post-traumatic stress disorder and
personal ity disorder, and was prescribed anti-psychotic
medi cati ons. Cl ai mant was still delusional and experiencing
hal | uci nati ons when he left the hospital against nedical advice
on Novenber 29, 1996. 1In this regard, see ALJ EXs 50A, 54, 57;
CX 2.

Thus, as Dr. Maggio’'s opinion on Claimant’s ability to
return to work pre-dates that of Dr. Gupta’s hospitalization of
the Claimnt, and his diagnoses of Claimnt’s problens, | now
give lesser weight to the opinions of Dr. Maggio as that tine
sequence “di m ni shes the probative value of Dr. Maggi o’ s opi ni on
that Claimant is able to work.”

Evi dence submitted post-remand essentially confirms prior
evidence in the record, nanely that Cl aimnt’s doctors opine
that he is totally disabled by his psychol ogi cal and orthopedic
probl ens, while Dr. Maggi o opines that this Claimant is totally
di sabled by his psychological condition, a condition that he
finds to be not work-rel ated.

Thus, as Claimant’s treati ng physicians have opi ned t hat he
cannot return to work at any job at that present time and as |
may give greater weight to the opinions of the treating
physi ci ans, as opposed to a doctor conducting an evaluation
solely for litigation purposes, see Pietrunti, supra, and Anps,
supra, | now find and conclude that Claimant is totally di sabl ed
fromall gainful enploynent at the present tine.

Claimant's injury has not beconme pernmanent. A permanent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F.2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel wv.
General Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v.
Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"maxi rum nedi cal inprovenent." The determ nation of when
maxi mum medi cal inprovenent is reached so that claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, ONCP,
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
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Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nati on t hat
claimant's disability is tenporary or permanent may not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at some future tine. Meecke v. 1.S.0O. Personnel
Support Departnment, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. Wiite, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes may be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood .
Newport News Shipbuilding and Dry Dock Conmpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Permanent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OACP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a | arge nunber of treatnments over a |long period of tinme, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that medical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability may be nodified based on a change of condition.
Watson v. Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabled if he has any
residual disability after reaching maxi mrum nedi cal inprovenent.
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Lozada v. Ceneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Comrerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards i nproving his
condition, Leech v. Service Engi neering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi num medi cal inprovenent or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing peri od. See
Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. deni ed. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of i nmprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi num medi cal inprovenment does not occur
until the treatnent is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994); Leech v.

Service Engineering Co., 15 BRBS 18 (1982). | f surgery is
antici pated, maxi nrum nedi cal inmprovenent has not been reached.
Kuhn v. Associ ated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport

News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); \White v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nmem, 617 F.2d 292 (5th
Cir. 1982).

Wth reference to Claimant’s residual work capacity, once
Cl ai mant establishes that he is unable to do his usual work, he
has established a prima facie case of total disability and the
burden shifts to Enployer to establish the availability of
suitable alternate enploynent which Claimnt is capable of
perform ng. New Orl eans (Gul fwi de) Stevedores v. Turner, 661
F.2d 1031, 1032, 14 BRBS 156, 165 (CRT) (5th Cir. 1981). In
order to nmeet this burden, Enployer nust show the availability
of job opportunities within the geographical area in which he
was injured or in which claimnt resides, which he can perform
given his age, education, wrk experience and physical
restrictions, and for which he can conpete and reasonably
secure. Turner, supra; Roger's Term nal & Shipping Corp. v.
Director, ONCP, 784 F.2d 667, 671, 18 BRBS 79, 83 (CRT)(5th Cir.
1986); M jangos v. Avondal e Shipyard, Inc., 19 BRBS 165 (1986).
A job provided by Enployer may constitute evidence of suitable
alternate enploynent if the tasks performed are necessary to
enpl oyer, Peele v. Newport News Shi pbuil ding & Dry Dock, 18 BRBS
224, 226 (1987), and if the job is available to claimnt.
Wl son v. Dravo Corp., 22 BRBS 463, 465 (1989); Beaulah v. Avis
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Rent- A-Car, 19 BRBS 131, 133 (1986). Moreover, Enployer is not
actually required to place Claimant in alternate enpl oynent, and
the fact that Enployer does not identify suitable alternate
enpl oyment until the day of the hearing does not preclude a
finding that Enployer has met its burden. Turney v. Bethl ehem
Steel Corp., 17 BRBS 232, 236-237 n.7 (1985). Nonethel ess, the
Adm ni strative Law Judge may reasonably conclude that an offer
of a position within Enployer's control on the day of the
hearing is not bona fide. Diamond M Drilling Co. v. Marshall
577 F.2d 1003, 1007-9 n.5, 8 BRBS 658, 661 n.5 (5th Cir. 1979);
Jameson v. Marine Termnals, 10 BRBS 194, 203 (1979).

Sections 8(a) and (b) and Total Disability

Inthis proceedi ng, the Cl ai mnant has sought, both before the
District Director and before this Court, benefits for tenporary
total disability from April 14, 1994 to date and conti nuing.
Mor eover, the issue of permanency has not yet been consi dered by
t he Deputy Comm ssioner. (ALJ EX 2) 1In this regard, see Seals
v. Ingalls Shipbuilding, Division of Litton Systens, Inc., 8
BRBS 182 (1978).

1. WHETHER THI S COURT ERRED I N HOLDI NG THAT EMPLOYER WAS NOT
LI ABLE TO CLAI MANT FOR PAST MEDI CAL TREATMENT.

In its Decision and Order the Board indicated that this
Court did not address the evidence in the record that Cl ai mant
did request authorization for psychol ogical treatnment. Hal t er
Marine maintains that there is no credible evidence in the
record that Cl ai mant requested such authority.

Section 7(d) of the Longshore Act provi des that an enpl oyee
must request authorization from the enpl oyer before obtaining

medi cal treatnment. Specifically, Section 7(d) states:
An enpl oyee shall not be entitled to recover any
amount expended by him for medical or other treatnent
or services unless he shall have requested the

enpl oyer to furnish such treatnent or services, or to
aut hori ze provision of medical or surgical services by
the physician selected by the enployee, and the
enpl oyer shall have refused or neglected to do so, or
unless the nature of the injury required such
treatnment and services and the enployer or his
superintendent or foreman having know edge of such
injury shall have neglected to provide or authorize
the sane. ..

33 U.S.C. §907(d)
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Enmpl oyer’ s counsel submits that the enployee is required to
request authorization for treatnment, even if he is unaware of
t he work-rel atedness of his illness. Mttox v. Sun Shipbuil di ng
& Dry Dock Co., 15 BRBS 162 (1982). The enployer is not
responsi ble for the paynent of medical benefits if a clainmnt
fails to obtain the required authorization. Slattery Assoc. V.
Ll oyd, 725 F.2d 780, 787, 16 BRBS 44, 53 (CRT) (D.C. Cir. 1984);
Swain v. Bath Iron Wrks Corp., 14 BRBS 657, 664 (1982). Mere
knowl edge of nedical treatnment by an enployer or carrier does
not create an obligation to pay for it, Claimnt nust first
request treatnment and obtain witten authorization before a
medi cal expense is conpensabl e under Section 7(d) and 20 C.F.R
88 702.405 and 702. 406.

Enpl oyer further submts that, inthe instant case, Cl ai mant
not only failed to request authorization for his alleged
psychol ogi cal treatnment but he did not even informHalter Marine
of a psychological claim The first nmention of any
psychol ogical injury was nade to Halter Marine’'s attorney at the
first adm nistrative hearing of this matter on Septenber 23,
1996.

The Board pointed to Claimant’s testi nony wherein he stated
that he requested paynent for certain nedicals and was deni ed.
First, Halter Marine nmust point out that this Court wtnessed
the Claimnt and his incredul ous and incredible testinmony. |Is
it any surprise that he would make such an allegation that is
totally inconsistent with the representati ons made by his own
| awyer to this Court? The record is replete with instances of
Cl ai mtant’ s exaggerati ons and inconsi stenci es. Not only were
Claimant’s conplaints of his injury highly exaggerated and
i nconsi stent, but even his testinmony and all egations regarding
drug use and his termnation for violating the drug policy were
i nconsistent. Thus, at best, Claimant’s credibility has been
called in to question and therefore any testinony by the
Claimant with respect to this issue is not entitled to be
accorded nuch wei ght, according to the Enpl oyer

Second, Claimant’ s testi nony states he requested that Hal ter
Marine pay for his “nmedication.” (TR 134-135) Furt her nore,
Cl ai mnt indicated that “my wife called the conpany and asked
themto pay the bill and pay nedical bills too.” (ET pg. 180)

(enmphasi s added). Claimant’s testinony does not state that he
requested authorization to see a psychiatrist or pay for
psychotroni c nedication. Claimant’s testinony, however nuch

wei ght it can be afforded, does not state that he ever requested
authority to see anyone regardi ng a psychol ogi cal condition only
t hat he requested paynent for bills already incurred, according
to Enpl oyer

Claimant did testify that Dr. Longnecker referred himto
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Singing River Mental Health. (FE. pp. 130, 131, 180) However,
Dr. Longnecker’s referral specifically states “Richard has been
advised to seek prescription at the Mental Health Center.”
Furthernmore, as previously stated, Dr. Longnecker did not
“refer” Claimant, if you can call it a referral, until after he
had reached maxi nrum nedi cal inprovenment. Finally, there had not
been any indication or notice of a psychological claimto Halter
Marine at that tine. The first mention of any psychol ogical
infjury was in Septenber 1996 at the first hearing of this
matter, according to Enployer.

In regards to Drs. Hearne and Gupta, Claimant adm tted that
he did not seek authorization. (TF. p. 181) Even if this Court
coul d concl ude that Clai mant sought authorizati on and was deni ed
sane by Hal ter Marine, thereby making Halter responsible for the
psychol ogi cal treatnment received at Singing Ri ver Mental Health,
this still does not relieve Claimnt fromseeking authorization
to change treatnent to Drs. Hearne and Gupta. |If Singing River
Mental Health Services was Clainmnt’s choice of physician for
treatment of his psychol ogical condition, there is no indication
that he was then referred by the physicians there for treatnment
to Drs. Hearne and/or Gupta and there is nothing to support that
Cl ai nant woul d have been entitled to a change of physician to
Drs. Hearne and Gupta. Under the circunstances, even if the
past nedical treatnment with Singing River Hospital Mental Health
Services is found to be the liability of Halter, there still
remains to question that Halter is not responsible for the
treatment by Drs. Hearne and Gupta.

Enpl oyer posits that this Court was correct in holding that
Claimant did not request authority for the psychol ogical
treatment and Claimant is therefore not entitled to past
medi cal s. This Court based its decision on the record including
Cl ai mant *s statenments and credibility. This Court is in the best
position to deternmne the credibility of the witnesses and the
evi dence. The Board cannot re-weigh the evidence. Clearly, this
Court*s decision should stand as it is supported by substanti al
evi dence, even in light of the points setout by the Board,
according to thee Enployer.

The Board affirmed this Court*s finding that in the unlikely
event Cl ai mant *s past psychol ogi cal nedical treatnments are held
to be reasonable, Claimnt*s travel expenses and nedical
benefits are to be limted to those reasonabl e costs that would
be incurred in Claimant*s | ocality. (Decision and Order, p. 10.)

Wth reference to the i ssue of nedical benefits, the Board
held as foll ows:

“Lastly we consider claimant’s contention that the
Adm nistrative Law Judge erred in denying Section 7 medical

-69-



benefits for the past treatnment of Claimnt’s psychol ogical
condition. Under the Act, claimant is entitled to reinmbursenent
for all reasonable and necessary nedical treatnment related to
his work injury. See Kelley v. Bureau of National Affairs, 20
BRBS 169 (1988). Specifically, Section 7(a) of the Act, 33
US C 8907(a), states that “[t]he enployer shall furnish
medi cal, surgical, and other attendance or treatment for such
period as the nature of the injury or the process of recovery
may require.” Thus, claimant is entitled to medical benefits
regardl ess of whether his injury is economcally disabling so
Il ong as the treatnent is necessary. See Ingalls Shipbuilding,
Inc. v. Director, OACP [Baker], 991 F.2d 163, 27 BRBS 14(CRT)
(5th Cir. 1993); Ronei ke v. Keiser Shipyards, 22 BRBS 57 (1989).
Section 7(d) of the Act, 33 U S.C. 8907(d), sets forth the
prerequisites for an enployer’s liability for paynment or
rei mbursenent of medical expenses incurred by claimnt. The
Board has held that Section 7(d) requires that a clainmnt
request his enployer’s authorization for medical services
performed by any physician, including the claimant’s initial
choice. See Ezell v. Direct Labor, Inc., 33 BRBS 19, 28 (1999);
Magui re v. Todd Shi pyards Corp., 25 BRBS 299 (1992); Shahady v.
Atlas Tile & Marbl e 13 BRBS 1007 (1981)(M I ler, J., dissenting),
rev’'d on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146 (1983). Where a claimnt’s request for
aut horization is refused by the enployer, claimant is rel eased
from the obligation of continuing to seek approval for his
subsequent treatnent and thereafter need only establish that the
treatment he subsequently procured on his own initiative was
reasonabl e and necessary in order to be entitled to such
treatment at enployer’s expense. See Ezell, 33 BRBS at 28;
Schoen v. U.S. Chanmber of Comrerce, 30 BRBS 112 (1996); Anderson
v. Tod Shipyards Corp., 22 BRBS 20 (1989). An enpl oyer nust
consent to a change of physician where claimnt has been
referred by his treating physician to a specialist skilled in
treating claimant’s injury. See Ezell, 33 BRBS 15 28; see
generally Arnfield v. Shell Ofshore, 1Inc., 25 BRBS 303
(1992)(Smth, J., dissenting on other grounds); Senegal .
Strachan Shi pping Co., 21 BRBS 8 (1988); 20 C.F. R §702.406(a).

“In the instant case, the admnistrative |aw judge
determined that enployer was not Iliable for the nmedical
treatment rendered to claimant by Singing River Mental Health
Center solely on the basis that claimant failed to request
aut hori zation from enployer for that treatnent. See Deci sion
and Order on Remand at 25, 27. However, contrary to the
adm nistrative | aw judge' s statenment that clai mant never sought
aut horization for this treatment except in |egal pleadings filed
herein, the record does contain evidence, not considered by the
adm ni strative |l aw judge, t hat cl ai mant did request
aut horization for his treatnent with Singing River. First, the
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adm ni strative | aw judge did not address evi dence that clai mant
was referred to Singing River for nental health treatnment by his
aut horized treating orthopedi st, Dr. Longnecker. See ALJ EX 12;
EX 9; EX 20 at 37-38, 52; TR at 130, 131, 180. Furthernore, the
adm nistrative law judge did not consider claimnt’s hearing
testinmony that enployer was provided with a copy of Dr.
Longnecker’s referral to Singing R ver and that clainmant call ed
enpl oyer to request paynent of Singing River's bills and his
medi cati ons, but that enpl oyer deni ed those requests. See TR at
134- 135, 180. As the adm nistrative |aw judge did not consider
this evidence which is relevant to claimnt’s request for
medi cal benefits, we vacate the admnistrative |aw judge's
deni al of paynent for treatment provided by Singing R ver Mental
Health Center; on remand, the adm nistrative |aw judge nust
address all of the evidence of record regarding claimnt’s
request for authorization and his referral to Singing River by
hi s authorized treating orthopedist. See Ezell, 33 BRBS at 28;
Arnfield, 25 BRBS at 309; 20 C.F.R 8702.406(a).

“Next, in denying claimnt’s request for reinbursenent for
the services rendered by Drs. Hearne and CGupta, t he
adm ni strative |law judge found, first, that claimant failed to
seek prior authorization fromenployer for treatnent with these
physi ci ans, and, second, that it was unreasonable for clai mant
to obtain treatnment from these nedical providers, who are
| ocated at a di stance equal to a four-hour drive fromclai mant’s
resi dence when other qualified providers are available in the
vicinity of claimant’s honme. The adm nistrative | aw judge rul e,
in the alternative, that if this treatment was held to be
reasonabl e, claimant’s travel expenses are denied and nedica
benefits are limted to those reasonable costs that would be
i ncurred near claimnt’s hone.

“Pursuant to our previous discussion of this issue, the
adm ni strative | awjudge' s denial of Section 7 benefits on these
grounds i s vacated; on remand, the adm nistrative | aw judge nust
det erm ne whet her enpl oyer had previously refused authorization
of claimant’s nental health treatnent, and, if so, whether such
refusal released claimant from the obligation of continuing to
seek approval for his subsequent nental health treatnment. See
Ezell, 33 BRBS at 28; Schoen, 30 BRBS at 113; Anderson 22 BRBS
at 23. If, on remand, claimant is found to have been rel eased
from the obligation to seek enployer’s approval for his
subsequent t r eat ment by Drs. Hearne and Gupta, t he
adm nistrative law judge nust reconsider whether this self-
procured treatment was reasonabl e and necessary. See Schoen, 30
BRBS at 113; Anderson, 22 BRBS at 23; see al so Roger’s Term nal
& Shi pping Corp. v. Director, ONCP, 784 F.2d 687, 18 BRBS 79( CRT
(5" Cir.), cert. denied, 479 U. S. 826 (1986); 20 C.F.R 88§
702. 402, 702,413. MNoreover, the distance clai mant nust travel
to a chosen physician does not in itself render the treatnent
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unreasonable; thus, the admnistrative |law judge erred in
relying upon this rationale for the denial of all expenses for
this treatnent. As he found in the alternative, however,
claimant’s nmedi cal expenses may reasonably be limted to those
costs which would have been incurred had the treatnment been
provi ded | ocally. See Schoen, 30 BRBS at 114-115; Welch v.
Penzoil Co., 23 BRBS 395, 401 n.3 (1990); 20 C.F.R 8702.403.
In the present case, as the adm nistrative |law judge’'s finding
t hat conpetent nedical care was available to claimant locally is
supported by the uncontroverted deposition testinony of Drs.
Hearne and Gupta, see CX 2 at 19-20; CX 3 at 34, we affirmthe
adm ni strative | aw judge’s finding that any nmedi cal expenses and
travel costs awarded for the treatment provided by Drs. Hearne
and Gupta are limted to those expenses and travel costs that
woul d have been incurred had the treatnment been provided
locally.”

An Enmpl oyer found | i able for the paynment of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnment is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Clai mant is
alsoentitled to rei mbursenent for reasonabl e travel expenses in
seeki ng medi cal care and treatment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenent to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that clainmnt obtain enployer's
aut horization prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l ding Di vision, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimnt has
been refused treatnent by the enployer, he need only establish
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that the treatment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut hori ze needed <care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
Anderson v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I s Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui I di ng, 15 BRBS 299 (1983).

The | eading case on this issue is Schoen v. United States
Chamber of Commerce, et al., 30 BRBS 112 (1996) and in Schoen,
supra, the Benefits Review Board affirmed the holding of ny
di stinguished and retired Adm nistrative Law Judge Donald W
Mosser that the Respondents nust pay for that claimant’s sel f-
procured nmedical treatnment costs under Section 7(d) of the
Longshore Act because the Respondents constructively refused
medi cal treatnent when that clai mant had requested treatnment by
t el ephone and the respondents did not respond for five (5)
weeks. It is well-settled that under Section 7(d) of the Act,
an enployee is entitled to recover nedical benefits if he
requests enpl oyer’s authorization for treatnment, if the enpl oyer
refuses the request and the treatnent thereafter self-procured
on the enployee’s own initiative is reasonable and necessary.
In this regard, see Anderson v. Todd Shipyards Corp., 22 BRBS
20, 23 (1989); see also Roger’s Term nal & Shipping Corp. v.
Director, OACP, 784 F.2d 687, 18 BRBS 79(CRT) (5" Cir.), cert.
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denied, 479 U.S. 826 (1986); 33 U.S.C. §907(c)(2); 20 C.F.R
§702. 406.

Whi Il e this Enpl oyer’s mere knowl edge of Cl ai mant’ s pai n does
not per se create an obligation to pay for nedical care in the
absence of a request for treatnment, Shahady v. Atlas Tile &
Mar bl e Co., 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U.S. 1146 (1983), in the case sub judice, Claimant testified
that his wife called the Enployer and asked that his treatnent
at the Singing R ver Hospital and his nedical bills be paid. As
that testinmony is uncontradicted in this case, | find and
conclude that the Enployer refused to authorize and pay for
treatnment that was reasonable and necessary and that was
procured upon referral fromDr. Longnecker, Claimant’s treating
physi ci an, as prescribed in the doctor’s reports in evidence.

I n viewof the Enployer’s refusal to authorize those nedica
benefits, | find and conclude that Claimant’s sel f-procured
medi cal treatnent is reasonable and necessary. While the
di stance a claimant nust travel to a chosen physician does not
in itself render such treatnment unreasonable, the Board did
sustain my conclusion that conpetent medical care was avail abl e
to Claimant locally and that such conclusion was supported by
the uncontroverted deposition testinmony of Drs. Hearne and
Gupt a. See CX 2 at 19-20; CX 3 at 34. Thus, any medica
expenses and travel costs awarded for the reasonabl e treatnent
provi ded by Drs. Hearne and Gupta are limted to those expenses
and travel costs that woul d have been i ncurred had the treatnment
been provided locally. Wlch v. Pennzoil Co., 23 BRBS 395, 401
(1990).

I n Schoen, supra, the Board affirmed the judge’s concl usi on
that that claimnt had the burden to establish that the self-
procured nmedi cal treatnment expenses and the anounts t hereof were
reasonabl e. Schoen, supra, 30 BRBS 113-114. 1In the case at bar
Cl ai mant has had one year to establish the reasonabl e val ue of
the medical treatment by Drs. Hearne and Gupta, although
directed to do so by the Board and by this Adm nistrative Law
Judge. (See ALJ EX A However, Claimant has submtted
absolutely nothing with reference to the reasonable val ue of
such treatnment. While | realize that Claimant is pro se!* at the
monent, there is only so much that this Adm nistrative Law Judge
can do herein and still retain his inpartiality and objectivity
and not becone a de facto advocate for one side or the other.

Accordingly, | am unable to issue an award of nedical

“By ny count Claimant has retained the services and
rejected the advice of at |east seven (7) attorneys, Clai mnt
apparently seeking a $5, 000, 000.00 settl enent.
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benefits for the reasonable and |ocal value of the nmedical
treatnment of Dr. Hearne and Dr. CGupta, although the Enpl oyer and
its Carrier (“Respondents”) are responsible for those nedica
expenses, whatever they are, and an appropriate order wll be
i ssued relative thereto. Once Claimant obtains this data, he
should submt it to District Director Charles D. Lee and to
Attorney Moore for their consideration and, hopefully, the
parties will be able to resolve that issue. Mor eover, | shal
al so issue an award of future nedical benefits for Claimant’s
ort hopedi ¢ and psychol ogi cal probl ens. Respondents are also
responsible for the $75.00 bill relating to Dr. Longnecker’s
August 20, 2001 report (CX 1) as well as his recent adm ssion to
the Charter Hospital.

1. WHETHER THI S COURT ERRED I N CONCLUDI NG THAT CLAI MANT' S
NEWLY SUBM TTED EVI DENCE | S | NSUFFI CI ENT TO SHOW A CHANGE
I N CONDI TION OR A M STAKE OF FACT

Section 22 of the Act

Section 22 provides the only neans for changi ng otherw se
final conpensation orders. Under Section 22, any party-in-
interest, at any time within one year of the |ast paynent of
conpensation or within one year of the rejection of aclaim may
request nodification because of a mstake in fact or change in
condi tion. Section 22, as anmended by the 1984 Anendnents,
states that "any party-in-interest” includes an Enpl oyer or
Carrier granted relief under Section 8(f) and that the section
applies to cases under which paynments are being nmade by the
Speci al Fund. Al so, the 1984 anended version specifically
provi des that the section does not authorize the nodification of
settlements. The effective date of the anended Section 22 is
specified in Section 28(3)(1) of the Anmendnments, 98 Stat. at
1655. See Brady v. J. Young & Co., 18 BRBS 167, 170 n.5 (1985)
(Decision on Reconsideration); Lanmbert v. Atlantic & CGulf
St evedores, 17 BRBS 68 (1985).

The scope of nodification is not narrowed because the
Enpl oyer is seeking to term nate or decrease an award. MCord
v. Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir. 1976), rev'g 1
BRBS 81 (1974). Section 22 was i ntended by Congress to displ ace
traditional notions of Res Judicata, and to allow the fact-
finder, within the proper tinme frame after a final decision or
order, to consider newy submtted evidence or to further
reflect on the evidence initially submtted. Banks v. Chicago
Grain Trimrers Association, Inc., 390 U S. 459, reh'g denied,
404 U. S. 1053 (1972); McCarthy Stevedoring Corp. v. Norton, 40
F. Supp. 960 (E.D. Pa. 1940).

A request for nodification need not be formal in nature. It
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sinply nmust be a witing which indicates an intention to seek
further conpensation. Banks v. Chicago Grain Trimers AssocC.

390 U. S. 459 (1968); Fireman's Fund Insurance Co. v. Bergeron,
493 F. 2d 545 (5th Cir. 1974), reh'g denied, 391 U S. 929 (1968);
Hudson, supra, 16 BRBS 367. However, the Benefits Revi ew Board
has held that telephone calls to the Deputy Conm ssioner's
of fice, made wthin one vyear of the last paynent of
conpensation, was sufficient to constitute a request for
modi fication as Claimant indicated during those calls that he
beli eved he had suffered a change in condition and was seeki ng
addi ti onal conpensati on. Madrid v. Coast Marine Construction
Conpany, 22 BRBS 148 (1989). A deputy comm ssioner's witten
menmor andum sunmari zi ng his tel ephone conversation with cl ai mant
was sufficient to constitute a request for nodification because
t he menmorandum refl ected that claimnt was dissatisfied with
his conpensation. See also MKinney v. O Leary, 460 F.2d 371

(9th Cir. 1972). It is irrelevant whether an action is | abel ed
an application or nodification or a claimfor conpensation as
long as the action comes within the provisions of Banks,

supra, 390 U. S. 459.

Simlarly, a Claimant is not required specifically to
characterize the nodification request as being based on either
a change in condition or m stake in determ nation of fact. Cobb
v. Schirmer Stevedoring Co., 2 BRBS 132 (1975), aff'd, 577 F.2d
750, 8 BRBS 562 (9th Cir. 1978). Mor eover, an Adm nistrative
Law Judge is not precluded from nodifying a previous order on
the basis of a mstake in fact although the nodification was
sought for a change in condition. Thonmpson v. Quinton
Engi neers, Inc., 6 BRBS 62 (1977); Pinizzotto v. Marra Bros.,
Inc., 1 BRBS 241 (1974). See also O Keefe v. Aerojet-Genera
Shi pyards, Inc., 404 U.S. 254, 92 S.Ct. 405 (1972), reh'g
deni ed, 404 U.S. 1053, 92 S.C. 702 (1972); MDonald v. Todd
Shi pyards Corp., 21 BRBS 184 (1988).

Modi fi cati on based on a change in condition is granted where
the Claimnt's physical condition has inproved or deteriorated
following entry of the award. The Board has stated that the
physi cal change nust have occurred between the time of the award
and the tinme of the request for nodification. Rizzi v. The Four
Boro Contracting Corp., 1 BRBS 130 (1974).

The party requesting nodification due to a change in
condition has the burden of show ng the change in condition.
See Wnston v. Ingalls Shipbuilding, Inc., 16 BRBS 168 (1984)
(since Claimant's inability to performhis secondary occupati on
of farm ng existed at the tinme of the initial proceeding and the
evi dence coul d support the Adm nistrative Law Judge's finding of
no increased loss to Claimant's injured hands, Cl aimant fail ed
to denonstrate a change in condition); Kendall v. Bethlehem
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Steel Corp., 16 BRBS 3 (1983) (Claimant did not establish that
hi s back condition had worsened since the prior decision denying
benefits and thus had no conpensation disability as a result of
his back injury). Since the party requesting nodification has
t he burden of proving a change in condition, the Section 20(a)
presunption is inapplicable to the issue of whether Claimnt's
condition has changed since the prior award. Leach .
Thonpson's Dairy, Inc., 6 BRBS 184 (1977).

As i ndi cat ed above, the Benefits Review Board, in a reversal
of prior Board precedents, held that a change in Claimnt's
econom ¢ condition al so may provide justification for Section 22
nodi fication. In Fleetwood v. Newport News Shipbuilding & Dry
Dock Co., 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12
(CRT) (4th Cir. 1985), the Board held that Enployer should no
| onger have to conpensate Cl ai mant when t here has been a change
in Claimant's econom c condition so that there is no | onger a
| oss i n wage-earning capacity. In affirmng, the Fourth Circuit
rejected the argunment that prior cases have held to the
contrary. Finch v. Newport New Shi pbuilding and Dry Dock
Conpany, 22 BRBS 196, 201 (1989); Vilen v. Agmarine Contracting
Inc., 12 BRBS 769 1980); cf. Verderane v. Jacksonville
Shi pyards, Inc. 772 F.2d 775, 17 BRBS 154 (CRT) (11th Cir.
1985), aff'g 14 BRBS 220.15 (1981); General Dynam cs Corp. V.
Director, ONCP, 673 F.2d 23, 14 BRBS 636 (1st Cir. 1982), aff'g
sub nom Woodberry v. General Dynamcs Corp., 14 BRBS 431
(1981).

It is also well-settled that a modification order
decreasi ng conpensation may not affect any conpensation
previously paid, although Enployer is entitled to credit any
excess paynments already nmade agai nst any conpensation as yet
unpai d. A nodification order increasing conpensation my be
applied retroactively if this Admnistrative Law Judge
determ nes that according retroactive effect to the nodification
order renders justice under the Act. MCord, supra, 532 F. 2d at
1381.

Modi fi cati on based on a change in condition may be granted
where a Cl ai mant *s physical or econom c condition has inproved
or deteriorated followi ng the entry of an award of conpensati on.
Wwnn v. Clevenger Corp., 21 BRBS 290 (1988). A m stake of fact
is also a basis for a Section 22 nodification. It is well-
established that the party requesting nodification has the
burden. See, ~ Metropolitan Stevedore Co. v. Ranbo (Ranmbo 111
521 U. S. 121, 31 BRBS 54 (CRT) (1997); Vasquez v. Continenta
Maritime of San Francisco. Inc., 23 BRBS 428 (1990). Section 22
modi fication is not available for strictly |egal error. That is,
it is generally not available when an issue could have been
raised in the original proceedings but was not. Stokes v. George
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Hyman Construction Co., 19 BRBS 110 (1986). Thus, Section 22 is
not intended as a nethod for a party ‘to correct errors or
m sjudgnents of counsel.” General Dynamics Corp. v. Director
ONCP [Wbodberry], 673 F.2d 23, 26, 14 BRBS 636, 640 (1st Cir.
1982); See al so Lombardi v. Universal Maritinme Service Corp., 32
BRBS 83, 86-87 (1998); i2~liu~ v. Jones Wasi n~ton Stevedoring-~
Co., 31 BRBS 197, 204 (1998). Furthernore, any legal error
commtted by the judge, such as the exclusion of certain
evi dence, is not grounds for a Section 22 nodification. Swain v.
Todd Shi pyards Corp., 17BRBS 124 (1985).

Where a party seeks nodification based on a change in
condition, an initial determ nation nust be made as to whet her
the petitioning party has nmet the threshold requirenment by
of fering evidence denonstrating that there has been a change in
claimant*s condition. See Duran v. Interport Maintenance Corp.,
27 BRBS 8 (1993). This initial inquiry does not involve a
wei ghing of the relevant evidence of record, but rather is
limted to a consideration of whether the newWly submtted
evidence is sufficient to bring the claimw thin the scope of
Section 22. If so, then the admnistrative |aw judge nust
det erm ne whet her nodification is warranted by considering all
of the relevant evidence of record to discern whether there was,
in fact, a change in claimnt*s physical or econom c conditiori
fromthe time of the initial award to the tine nodification is
sought. Once the petitioner neets its initial burden of
denonstrating a basis for nodification, the standards for
determ ning the extent of disability are the same as in the
initial proceeding. See [Ranmbo I1], 521 U.S. 121, 31 BRBS
54(CRT); Delay, 31 BRBS at 204; Vasquez, 23 BRBS at 431.

I n Kinlaw v. Stevens Shi pping and Term nal Conpany, 33 BRBS
68, 73 (1999), the Benefits Review Board affirmed that the
admnistrative law judge finding that the enployer was
attenpting to obtain nodification based on evidence which it
shoul d have devel oped previously, thus enployer failed to neet
its initial burden of establishing that the supplenental
evi dence to be produced with the request for nodification would
bring the case within the scope of Section 22. In holding such,
t he Board stated that Section 22 should not be all owed to becone
a back door for correcting tactical errors or om ssions. |d. at
73. See McCord v. Cephas, 532 F.2d 1377, 1381, 3 BRBS 371, 377
(D.C. Cir. 1976); Stokes v. George Hyman Const. Co., 19 BRBS
110, 113 (1986).

Furthernmore, in Lonbardi, the enployer attenpted to obtain
a Mdification and submtted a Doctor*s report in support
thereof. The Board affirmed the adm nistrative |aw judge*s
determ nation that the new nedical report of the doctor failed
to denonstrate a change in claimnt*s physical condition. In
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denyi ng the enpl oyer*s request for a Section 22 nodification the
Board stated that the admnistrative |aw judge rationally
concluded that the newly submtted nedical report did not
refl ect any change in claimnt*s nmedical condition between the
time of the award and the tinme of the nodification request that
woul d support nodification. Lonmbardi, 32 BRBS at 86-87; See
generally Kendall v. Bethlehem Steel Corp., 16 BRBS 3 (1983).

Enmpl oyer submts that this Court*s Decision and Order
Denying Motion for Modification correctly applied the standard
for nodification and found Claimnt did not show either a
m stake in determ nation of fact nor did Clai mant show a change
in condition, either economc or nedical. Although Clainmnt
al l eges many | egal errors commtted by this Judge, Clai mant does
not provide any case |law or code section to support these
unsubstanti ated all egations. As cited above, even if the this
judge commtted |legal error, such is not the grounds for the
Section 22 nodification sought by Claimnt. Consequently, this
Court was well wthin its discretion and correctly denied
Cl ai mant*s Motion for Modification, according to the Enployer.

Enmpl oyer further submts that the nedi cal evidence subm tted
by the Claimnt in support of his nodification request does not
show a change in condition or a m stake of fact. The entire
record in this mtter, which is extensive after severa
extensions of the deadline, was closed on January 8, 1997.
Cl ai mant cannot and should not be permtted to submt additional
docunents as if the record is still open on this matter. The
docunments do not neet the Section 22 requirenent, according to
t he Enpl oyer.

Enpl oyer posits that even if the docunents had not
previously been entered into the record, that fact alone is
insufficient to warrant their adm ssion and review at this tine.
The suppl emrented docunents need to show a m stake of fact or a
change in Claimant’s condition. Claimnt’s additional medica
records do not alter the record as it stands. The additional
records are nerely doctor’s notes fromadditional visits w thout
any additional diagnoses. Thus, even if this Court finds these
records do show a change in condition or a m stake of fact, they
do not overcone the opinion of Dr. Maggio as to Claimnt’s
ability to performthe alternate enploynent, according to the
Enpl oyer’ s thesis.

While | agree with the Enployer’s position, the Board
obvi ously disagrees with the Enployer and | am constrained to
followthe Board’ s directions herein. Only in this way will the
Enpl oyer be able to present this case to the U S. Court of
Appeals for the Fifth Circuit for their review of the Board's
actions herein, in |light of Conoco, Inc. (See footnote 1)
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Again to put this issue into proper perspective, | shal
guote the Board's instructions on pages 7 and 8 of its January
10, 2001 deci sion.

“We next address claimnt’s assignnment of error to the
adm nistrative law judge's deni al of his request for
nodi fication. Section 22 of the Act, 33 U S.C. 8922, provides
the only nmeans for changing otherwise final decisions;
nodi fi cation pursuant to this section is permtted based upon a
m stake of fact in the initial decision or a change in

claimant’s physical or econom c condition. See Metropolitan
Stevedore Co. v. Ranbo [Ranmbo 1], 515 U.S. 291, 30 BRBS 1
(CRT)(1995). It is well-established that the party requesting

nodi fi cati on bears the burden of proof. See, e.g, Metropolitan
Stevedore Co. v. Ranbo [Ranmbo II1], 521 U S. 121, 31 BRBS 54
(CRT) (1997); Kinlaw v. Stevens Shipping & Term nal Co. 33 BRBS
68 (1999), aff’'d nem, No. 99-1954 (4th Cir. Dec. 8, 2000). To
reopen the record under Section 22, the noving party nust all ege
a mstake of fact or change in condition and assert that the
evi dence to be produced or of record would bring the case within
the scope of Section 22. See Kinlaw, 33 BRBS at 73; Duran v.
| nterport Maintenance Co., 27 BRBS 8 (1993).

“Where a party seeks nodification based on a change in
condition, an initial determ nation nmust be made as to whet her
the petitioning party has net the threshold requirenent by
of fering evidence denonstrating that there has been a change in
claimant’s condition. See Jensen v. Weks Marine, Inc., 34 BRBS
147 (2000); Duran, 27 BRBS at 14. Where nodification based on
a mstake of fact is sought, the decision as to whether to
reopen a case under Section 22 is discretionary, and is
contingent upon the fact-finder’s balancing the need to render
justice against the need for finality in decision making. See
Kinl aw, 33 BRBS at 72-73; see also General Dynam cs Corp. V.
Di rector, OWP [Wodberry], 673 F.2d 23, 14 BRBS 636 (1st Cir.
9182); MCord v. Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir.
1976); Lonmbardi v. Universal Maritinme Service Corp., 32 BRBS 83
(1998).

“In the present case, the adm nistrative | awj udge concl uded
that claimant’s newmy subm tted evidence is insufficient to show
a change in condition or a m stake of fact. Specifically, the
adm nistrative law judge found that the medical records have
al ready been made a part of the record and that the renmaining
evidence submtted is irrelevant to this proceeding. Contrary
to the adm nistrative | aw judge’s finding, however, claimnt, in
requesting nodification, submtted nedical records which were
not previously nmade part of the record; specifically, claimnt
i ntroduced nmedi cal records fromthe Singing River Mental Health
Center dating from 1997 to 1999 and Dr. Hearne' s report dated
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Cct ober 21, 1999. Because these records were erroneously found
by the adm ni strative | aw judge to have previ ously been adm tted
into evidence, we nust vacate the admnistrative |law judge’'s
deni al of nodification. |[If, on remand, the adm nistrative |aw
judge again denies disability benefits on the basis of the
exi sting record, he nust reconsider whether the newly subnm tted
medi cal evidence supports reopening the record pursuant to
Section 22. See generally Kinlaw, 33 BRBS at 68; Wnn v.
Cl evenger Corp., 21 BRBS 290 (1988).~

Once the party nmoving for nodification nmeets his initia
burden of denonstrating a basis for nodification, the standards
for determining the extent of disability are the same as in the
initial proceeding. See Ranmbo Il, 521 U S. at 121, 31 BRBS at
54 (CRT)(1997); Jensen, 34 BRBS at 149; Delay v. Jones
Washi ngton Stevedoring Co., 31 BRBS 197, 204 (1998).

Al t hough t he new y-subm tted nmedi cal records, as extensively
sunmari zed above, do not explicitly address the effect of
Cl ai mant’ s psychol ogi cal condition on his enployability, they do
di scuss Clai mant’s conti nui ng psychol ogi cal probl ens.

Initially, 1 note that the Board has affirmed ny finding
t hat the non-nedi cal evidence submtted by Claimant, including
the numerous biblical references to the “w cked judges” of the
O d Testanent, is irrelevant and immterial to this proceeding
and does not support reopening the record. Accordingly, that
non- medi cal evidence shall play no part in this decision.

This Adm nistrative Law Judge, having reconsidered the
new y-submtted medical evidence in light of the Board' s
directions to me, now finds and concludes that such evidence
does support reopening this record to reconsider the issue of
disability. Accordingly, Claimant’s Motion for Modification is
GRANTED as that evidence does establish a change in Claimnt’s
physi cal condition.

As the Board notes, Clainmnt has introduced nmedi cal records
fromthe Singing River Mental Health Center dating from 1997 to
1999 and Dr. Hearne's report dated October 21, 1999. These
reports and progress notes were a part of the official record
but | did not accept such evidence because in nmy prior decisions
| had gi ven nore weight to the opinions of Dr. Maggio and little
or not weight to the Claimnt’s nedical evidence in the form of
the reports and testinony of Dr. Hearne and Dr. Gupta. As the
Board has di sagreed with ny previous wei ghing of that evidence
and as | have nowreversed nmy concl usions, under constraint, and
as | am now giving nore weight to the opinions of Claimnt’s
treating physicians, | now find and conclude that the nedica
records fromthe Singing River Mental Health Center and, nost
particularly, the October 21, 1999 report of Dr. Hearne do
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support reopening the record to reconsider the issue of
disability inlight of the fact that it is the Enployer’s burden
to establish that the Claimant is able to performthe job within
the Enployer’s facility from a psychol ogi cal standpoint. See
Turner, 661 F.2d at 1040-1041, 14 BRBS at 163. As noted above,
t he Enpl oyer has not sustained its burden.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensati on due. WAtKkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OWCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smith v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be repl aced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fied on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Respondents initially accepted the claim provided certain
medical care and treatnment and voluntarily paid certain
conpensation benefits to the Claimant and tinmely controverted
his entitlement to further benefits. Ranpbs v. Universal
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Dr edgi ng Corporation, 15 BRBS 140, 145 (1982); Garner v. din
Corp., 11 BRBS 502, 506 (1979).

Attorney’s Fee

Claimant’s prior attorney, having successfully prosecuted
this matter, is entitled to a fee assessed agai nst the Enpl oyer
and it Carrier (“Respondents” herein). Cl ai mant’ s attorney
filed a fee application on June 30, 2001 (CX F2), concerning
services rendered and costs incurred in representing Claimnt
bet ween April 19, 2001 and June 27, 2001. Attorney Robert E.
O Dell seeks a fee of $1,264.82 (including expenses) based on
6. 60 hours of attorney time at $175.00 per hour.

In light of the nature and extent of the |egal services
rendered to Clai mant by his attorney, the anmount of conpensati on
obtai ned for Clainmnt and the Respondents’ |ack of conmments on
the requested fee, | find a legal fee of $1,264.82 (including
expenses of $109.82) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C F.R
8§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

Claimant’s Section 49(a) (now 48A) alleged discrimnation
claimis DENIED (1) as Claimnt submtted no evidence rel ating
to that claim (2) as that issue was not appealed to the Board
and (3) was not included in the Board' s directions to the
Adm ni strative Law Judge.

ORDER
Based upon the foregoing Findings of Fact, Conclusions of
Law and wupon the entire record, | issue the follow ng
conpensati on order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enmpl oyer and Carrier (“Respondents”) shall pay to
the Clai mant conpensation for his tenporary total disability
from April 14, 1994 through the present and continuing, based
upon an average week wage of $388.29, such conpensation to be
conputed in accordance with Section 8(b) of the Act.

2. The Respondents shall receive credit for all anounts
of conpensation previously paid to the Claimnt as a result of
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his March 3, 1994 and April 13, 1994 injuries before ne.

3. Interest shall be paid by the Respondents on all
accrued benefits at the T-bill rate applicable under 28 U.S.C.
81961 (1982), conputed fromthe date each paynent was originally
due until paid. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Di rector.

4. The Respondents shall furnish such reasonable,
appropriate and necessary nedical care and treatnent as the
Claimant’s work-related injuries referenced herein may require.
The nedical expenses awarded herein relate to Claimnt’s
ort hopedi ¢ and psychol ogi cal probl ens and Respondents shall al so
aut horize and pay for Clai mant’s psychol ogi cal counseling in the
Gul fport - Biloxi, Pascagoul a and Moss Point, M ssissippi areas.
| f Clai mnt does go to Jackson, M ssissippi for such counseling,
the doctors’ reinbursement shall be limted to the reasonable
val ue of such services within the geographical area delineated
in this ORDER provision. The Respondents shall also pay the
reasonabl e value of the past bills of Dr. Hearne and Dr. Gupta
once those past bills are presented to the District Director for
hi s consi deration, review and recomrendati on. Respondents shall
al so pay the $75.00 medical bill (CX 1) fromDr. Longnecker for
hi s August 20, 2001 report (CX J), as well as any other unpaid
bills of the doctor for the injuries before ne, subject to the
provi sions of Section 7 of the Act.

5. The Enpl oyer shall pay to Claimant’s prior attorney,
Robert E. O Dell, the sum of $1,264.82 (including expenses) as
a reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges between April 19, 2001 and
June 27, 2001.

A
DAVID W DI NARDI
Di strict Chief Judge

Bost on, Massachusetts
DWD: j |
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